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PREFACE. 



For a long irhile there wbs a general impreesioQ in thia 
comitry tbht the power to chai^ real proper^ with the 
boxdeta of agreemeote affecting its nse would be very Tinfor- 
tnnate, as it mnst hamper the transmieaion of land, and op- 
erate as an impediment to commerce. And where such 
agreements are incantionslj made, there ia mu<^ to anpport 
the opinion that they are dangerous. But in recent years, 
it has become evident that the free changing of property 
and the shifting of titles, which it was formerly so plausibly 
desired to advance, has worked in some instances more hard- 
ship than where its exchange is rendered more difficult. As 
cities increased in nmnber and size, and land and building 
came to involve great sums of mon^, it began to appear 
that the continued use of property in a particular locality 
for the same purpose was a very important element in the 
value and desirability of an investment. It became impor- 
tant as well to the public in -mHVi'Tig outlays in local improve 
mentfl, as to the individuals who expended their money upon 
the confidence that their buildings could have a permanent 
use for the purpose for which they were built. Thus later in 
the building of new towns of great promise, and in the build- 
ing of great houses in old towns, it became desirable to have 
some guaranty that the uses to which localities were assigned 
should be permanent 

The importance of these matters was recognized long ago 
in old countries, and their laws grew into a shape pretty well 
calculated to effect justice. But in America nearly all local- 
ities were so new, and land was so plentiful, that there waa 
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little appreciation of the importance of permanency in real 
property values until irreparable damage was suffered. 

It is apparent that our legal profession has been too little 
mindful of the relation between the principles npon which 
the law of real property rests and the principles governing 
the agreements which may be entered into by property-hold- 
ers to affect their poasessions. But with a former commercial 
antipathy to the existence of any connection between agree- 
ments and the use of property, lawyers and judges haYe not 
had much occasion to inform themaelT^ upon the questions 
involved; and their overlooking them is not surprising. 
Moreover, the law has been very difficult to study, as early 
American precedents were rare, and t^e early English law 
was in great confusion owing to the various interpretations 
put upon yet older English authorities- 
While there were several means through which the old 
law affected the use of property by agreement of the pai^ 
ties, — sometimes by stipulations or conditions, sometimes by 
the reservation or granting of easementa, eometimes^ by for- 
mal agreements called covenants, — all but covenants were 
by nature so limited in their acope that they were of little 
service to carry out what the parties often desired. Cove- 
nants, therefore, for more than a hundred years have been 
used in English law to express the purposes of the parties ; 
and at once the question became very important how far 
these covenants could attach to the land bo as to bind those 
who were successors in title to the property-holders who made 
the agreements. 

The law upon covenants that run with land in all recent 
times has been acknowledged to be in a very chaotic state; 
and it is with a view to seeing what it was historically, that 
this work has suggested itself. The author has come to be- 
lieve that covenants are properly used to affect property in 
the hands of suoceeaors to the titles of covenanting parties, as 
well where the land ia burdened as where the land is bene- 
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fited; and that the modem English doctrine sapported hj ) 
some American courts, greatly curtailing the ruiming of the I 
burdens of covenants, is probably based apon a misinterpre- | 
tatiou of the Common Law. 

It is therefore desired to convince the reader that covenaota 
should run more broadly with the land tian was conceived 
by the learned editors of Smith's Leading Cases in their 
notes to Spencer's Case ; and after showing that the Ameri- 
can law generally sustains a broader mnning of covenants, 
to add some historical reasons for the soundness of the Amer- 
ican decisions. 

It is not pretended that these chapters shall present ex- 
liaustive research into the depths of the law. Such a labor 
the reader will hardly think necessary. Nor would he be 
warranted in giving time to the following of such a pursuit 
except in the wake of great scholars. It would seem neces- 
sary, however, to examine the law ourselves through the de- 
cisions in the Year Boohs, as this seems never to hare been 
done for us. But for the early law that brought about these 
decisions, it is enough to rely upon the conclusions gath- 
ered by such writers of the early day as Bracton, or better, 
those gathered by such students of the present day as Sir 
Frederick Pollock, Mr. Maitland, or Mr. Justice Holmes. 
Indeed the collateral work of such scholars can hardly be 
overvalued even in the study of later decisions; for one 
should be ever mindful that, the decisions as we have them 
from the time of Eing Edward the First are mere sum- 
marized statements which are to be compared rather by their 
general drift than by their line of reasoning. They are 
more iiseful than our own decisions because they are of a 
time nearer the rise of the principles, and so likely to con- 
tain them; but the judges who made those decisions were 
often more ignorant of the sources of the law than we are 
to-day. Even the great Bracton, writing about the middle of 
the thirteenth century, came long enough after the law had 
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began to crystallize to make grave mistakes in ita course, to 
say notliiiig of his tendency to throw over the whole a too 
great shadow of the Bom&n law caught in his study of the 
works of Azo of Bologna, the great Italian master of Civil 
and Canon Law. 

It has seemed unavoidable to ask the reader to examine the 
Tear Books himself as far back as Edward the First; for 
Coke, the chief author on whom we generally rely, has given 
way to an ever ready tendency to invent reasons for what he 
found to be strange, however inaccurately they approached 
what has been found to be the historical truth, and since his 
day the decisions and commentaries have done little more 
than reflect his comments. To one writer on the history of 
covenants, however, the reader will find himself indebted for 
very great assistance. Mr. Justice Holmes in his invaluable 
lectures on "The Common Law" has given us a theory of 
covenants running with the lend leading to a conclusion 
which cannot be far from the truth. But the lectures of 
course were not intended to be of much use to the practitioner, 
and so serve only as a basis for farther work. 

As the running of covenants is primarily a question of 
common law, rather than of equity, and as the American 
courts have gone farther than the English in allowing the 
operation of covenants at common law, more space has been 
given to the investigation of their status in common law 
courts. But for the aid of any persons seeking the law in 
jurisdictions confining the rights to equity, the English 
doctrine of equitable easements has been discussed; and in 
either branch a collection of all the cases has been attempted. 

Moreover for the sake of completeness, a chapter on cove- 
nants in leases and their operation under the Statute of 32 
Henry Vill, Chapter 34, has been inserted. 

The author acknowledges helpful criticism from Mr. John 
Chipman Gray and from Mr. James De Witt Andrews. 

Birmingham, Alabama, July 4, 1900. 



1/ Google 



CONTENTS. 



List or Abbbetiatioxs, 
Tablk of Caus, 

iHTBODDOnON, 



I. — Dkfuhtiodb, . . , . .17 

II.— Ihx PSIHCIFI.KB OF Cotaton Lav Wabsastt yrmaa 

CoXTBOL Rniracis Cotthajits, , . SS 

ni. — Obigct of Cotshahts which Eirir with LAim, . . 4S 

IV.^Thk Law of Cotkhahi^ dowit to thx Siatutk of SI 

HwiBi VIII, SS 

y.— Thb Statutx of SS HxHBT VIII, Chaftxb 84, Aim its 

Effsotb, . . . . . .71 

VI.— OovxKARTB nr Lxasxb, . . . 8S 

VII.— Thx Rnmiire of BKraFm ahd Bubduib with Feb 

Ebtatxs is Hodbbh Law, . 1M 

I. — Bbnbfits of Cotbhaktb, .us 

n. — Bubskhb of Covshahtb, .... 140 

VnL — Thb Pahtibs Aftfoths bt Cotbhaittb nr Hodxbn Law; 

ABS, IHCIDBBTAI^T, OF THB BzTHISCTBHHXHT OT COTB- 
KASTB, ....... 174 

IX.— Of THB SXTXBAL RBQUISBIOtNTB OF CoTBHAITTS, , . IBS 

SI.— Of Bbals, ahd the Buninws of Pabolx Asbbb- 

MBHTB AND STIFUI.ATIOHe FOB THE GHAJfTEBB DT 

Dbedb-Poix, ...... 1S8 

J8.— Of THE Hecebbitt of a Gbaht bbtwbxk the 
PABTiEa; AND or the Sefahate E^xecutioit of 

THB CklTBNANT NEAB THE TutB OF SuCH QbAHT, 1M 

JS.— Of the Chabactbb or the Gbaitt, w hb t hbm of 

COBPOBBAI. OB Incobpobkal Hebxditahxmts, . lOB 
(4.— Of the Hattbb or Cotexasts, , SOS 

IE.— Or the NE0ES8ABT WOBDIXe OF COTEXARTS AHD 
THBIB COXSTBOCTIOX; AXD OF THE NAlOXe OF 



1/ Google 



X.~Of th> Ci.A8aBa of Covxrakts koat FsEitiiKSTLT Oo- 

CUBBIKS, . .3 

fl. — COVERAHTB AS TO TBX MAUITESARCX OF FXVCES 

AHD WAlXa AHD MILL-DAXB, . S 

{2.— CoTKHAJiTB AS TO TBE BuiLDiire Axo UsK or 
PABTr-WAi.Le, , . . 1 

S3.— COVXHASTB AS TO TBX LKATIXa OPBS OF WATS 

Ain> Pabsb, .3 

S4.— CoTxiTASTa CoupxLLiNa OB BisTBicrraa Bitild- 

IVe TO A PABTICDI.AB lilETX, . S 

SB. — COTUTAHTB EKBTKIOTIMa THK Kxm>B OF DbXB OF 

Pbopibtt a A Pabticulab Looalitt, . . S 

XI. — EIkfobcuikht or Covebahtb nr Equttt aitd Bijtjitable 

BABKlCXnTB, , .2 

XIL — Or Okittxd Hattxbs, Ajn> Casai.'unnia Sussebtiobb, . 2 

Amssix A. — FoBu fob Pabtt-Wall A&BRKuiurT. (1) Whbbb 

IT IS Cbbatkd S1KU1.TASBOUB1.T WITH A Gbaut or 

Laxi> bktwsxk thb Pabtibb. (3) Wsbbb thkbb ib 

ifo Gbaitt or Laitd bitwbbn xhb Pabtixb, . 8 

Afpbniiix B.— Form fob aitt Goiuioh Covxhaxt which Bmrs 

WITH Land, . , , . . . ,2 

iHmz, ......... 2 



1/ Google 



LIST OF ABBfiEVIATIONS. 



ENGUSH AND IRISH REPORTS. 

A. CL Appeal CaseB, House of Lorda uid Privy 

CounclL 

A. A B AdolphuB ft BIllB, Qneeii's Bench. 

Amb. Ambler, ChBuceiT. 

Atk. - Atkyns, diancerr. 

B. A AM BamwBll ft Alderaon, Klns's Batch. 

B. ft B Broderlp ft Bingham, Common Fleu. 

B. ft C Bamwall ft Creaswell, King's Bench. 

B. A S Best ft Smith, Qneen's Bench. 

Blng. N. C. Bingham's New Coses, Common Pleas. 

Brldgman's Judgments! 

(Sir Orlando) Common Pleas. 

Brooke, Abr Cor Brooke's Abridgment ot Tear Books, sob* 

Ject of Covenant. 

Brooke, Ass Brooke's Assises. 

Brooke, Gar Brooke's Abridgment, subject of Wa> 

rantf. 

Brooke, N. C Brooke's New Caaeo. 

Brooke, Tonch Brooke's Abridgment, subject cft Vooch- 

ers. 

BrovnL BrownloVs Reports (early). 

Bnlst. Bulstrode's Reports (early). 

C. B «. Common Bench, Common Plean 

Ch. Iaw Reports, Chancery, 

Cb. '9—, or [189—3 Ch. Law Reports [1S»— ], Chancery. 

Ch. D Chancery Division. 

Chltty Chitty, King's Bench. 

C. U. ft R ...Crompton, Heeson A Roacoe, Hzchaqner- 

C. ft H Crompton ft Ueeson, IBxcheQaer. 

Co. Coke's Reports, Queen's Bench. 

Comb. Comberwell (early). 

C. P. D Law Reports, Common Pleas Division. 

Cro. Car Croke's Reports under Charles L 

Cro, BIlz Crake's Reports under Elizabeth. 

Cro. Jac Croke's Reports under James L 



1/ Google 



XU LIST OF ABBSEVIATIOETS. 

IX A L Dtdit t Lowndes. 

DeQ. H.*Q. De Qei, Macaaustaten A Qordon, Chan- 
cery. 

DoQg. Douslas, Klng'B Bench. 

Dyer. Drer (early). 

BMt EoBt, King's Bench. 

B. JfcB EIllB ft Blackburn, Queen's Bencli. 

Bq. -> Law Reports, Equity, Chancery. 

Bq. Cae. Abr Equity Cases Abridged (early). 

EbE. Exchequer Reports. 

Fits. Abr .Fltzherbttt's Abridgment of the Tear 

Books. 

Hardrea. Hardres' Reports (early). 

H. BI Henry Blackstone, Common Pleas. 

H. ft N... Hnrlaton ft Norman, Exchequer. 

H. I* C House of Lords Cases. 

Hob Hobart's reports (early). 

It. '9—, «■ [189—]. Ir. Irish Reports. 

Ir. C. U, N. S Irish CcMnmon Law, New Series. 

Jonee Ir. Eq Jones' Irish Equity, Chancery. 

Kay. Kay, Chancery. 

Keen. Keen, Chancery. 

Kdlway. Ketlway'e Reports (early). 

IiST. I^erlni 'a Reports (early). 

h, J. Ch Law Journal Reports, Chancery. 

Loot Lofft'B Reports. 

L. R. C. P. Law Reports, Common Pleas. 

h. R. Bz- IM.W Reports, Exchequer. 

U R. Q. B Law Reports, Queen's Bench. 

Ia Raym Lord Raymond, King's Bench and Com- 
mon Pleas. 

■1, ft E Milne ft Keen, Chancery. 

Hod. Modem Reports (early). 

Hoore. Moore's Reports (early). 

H. ft Set Haole ft Setwyn, King's Bench. 

H. A W Heeson ft Welsby, Exchequer. 

P. -Law Reports, Privy Council. 

PhUL PhlillpB, Chancery. 

Pfdlexten Pollexten's Reports (early). 

Q. B Queen's Bench Reports. 

Q. B. ■>— , or [1B>— L Q. B.L*w Reports [189—], Queen's Bench. 

Q. B. D Queen's Bench Division. 

Roll. Rolle's Reports (early). 

Salk. ..Salkeld's Reports (early). 

Sim Simon, Chancery. 

81m. ft 6tu Simon ft Stuart, Chancery. 



1/ Google 



LIST OF ABBBETU.TION8. ZIU 

T. R Duraford A Bast's Term Reports, King's 

Bench. 

Ttt. TTTwhlU, Ezcbequer. 

VflS.arTes.Jr Teaer. Junior, Cliancer7> 

Vera. Vernon's Reports (early). 

WIls. Wilson's Reports. 

Wms.' Bsnnd. Serxeant Williams' Bditlcw of Saunders' 

Reports (earl;). 

W. R. '93.., [1893], Weekly Reporter. 

T. B Tear Books, Reports Under tlifl Baily 

English Kings. 
T. ft C Tounge ft Collrer, Equity Cases In the 

Exchequer. 

AMERICL^N REPORTS. 

Ahk N. C. Abbott's New Cases, New York. 

Ala. Alabama Reports. 

Allen. Allen's Reports, Massachusetts. 

Ark. -. Arkansas Reports. 

Atl. Rep Atlantic Reporter. 

Barb. Barbour's Reports, N, T. Law. 

Barb. Ch Barbour's Reports, Chancery, N. T. 

Blkl. Blackford's Reports, Indiana. 

Ersd. Bradwell's Reports, Illinois. 

Browne Browne's Reports, Fenns. 

Bush '• ■ Bush's Reports, Kentucky. 

CaL California Reports. 

Clark. Clarke's Reports, New York. 

Clark., Ch. Clarke's Reports, Chancery, N. T. 

Comat Comstock's Reports, N. T. 

Conn. Connecticut Reports. 

Cow Cowen's Reports, N. T. 

Cr. C. C C!ranch'B U. S. Circuit Ct Reports. 

Curtis. CurUs' U. S. Circuit Ct. Reports. 

Cneb. ' .Cushlng's Reports, Msss. 

DalL - Dallas' Reports, U. S. Supreme Ct 

Daly Daly's R^orts, New York. 

D. ftB DeTerenx ft Battle's Rep. Nor. Car. 

B. D. Smith B. D. Smith's Reports, New York. 

Edw. Ch Edwards' Chancery Reports, New York. 

Fed. Rep Pederal Reporter. 

ru. Florida Reports. 

Ga. Oeorgla Reports. 

Q. ft J. - .Gill ft Johnson's Reporte, Maryland. 

Gray. Gray's Reports, Msss. 



ib.Google 



XIT U8T OP ABBBSVIATIONB. 

Halet. HalBtead's Reports, New Jerse7. 

Harrington. Harrington's Reiwrts, Delaware. 

Helsk. Helskell'B Reports, Tenneeaee. 

Hilton Hilton's Reports, N»w York. 

How. Howard's Reports, U. S. Supreme Court. 

How. Pr Howard's Practice Reporta, N, T. 

Hump - Hnmplirer'B Reports, Tenn. 

Hns Hun's Reports, New Tork. 

UL Illinois Reports. 

IIL App Itllnois Appeals Reports. 

Ind .Indiana Reports. 

Ind. App. Indiana Appeals Reports. 

Iowa. Iowa Reports. 

J. ft B Jones A Spencer's Reports, N. T. 

Johns. .Johnson's Reports, N. T. 

Kan Kansas Reports. 

K7. '••■■ Kentnckr Reports. 

La. Ann Lonlelana Annual Reports. 

Lea. Lea's Reports, Tennessee. 

HasB Massachusetts Reports. 

Ud - Maryland Reports. 

Me. Maine Reports. 

Met MetcaU's Reports, Mass. 

Mich. Michigan Reports. 

Minn Minnesota Reports. 

Miss Mississippi Reports. 

Mo HlsGourt Reporta. 

Mo. App HIssonrI Appeals Reports, 

N. C North Carolina Reports. 

Neb ....Nebraska Reports. 

N. m. Rap North Eastern Reporter. 

Ner. Nevada Reports. 

N. H .New Hampshire Reports. ' 

N. J. L New Jerser Law Reports. 

N. J. Eg New Jersey Equltr Reports. 

N. T New Tork Reports. 

N. T. St, Rep New Tork State Rep<Hter. 

N. T. Super. Ct New Tork Superior Ct Reports. 

N. T. Supp New Tork Supplement 

O. C. C .OhioClrcnlt Ct Reports, 

O. Dec Ohio Decisions. 

O. St Ohio State Reports. 

Ont Ontario Reports. 

Pac. Rep Pacific Reporter. 

Falge. Paige's Reports N, T. Chancerr. 

Pa. Pennsylvania Reports. 



1/ Google 



LIST OF ABBREVIATIONS. XT 

Pa. Co. Ct PeiuiBrIv&nl& Coniit7 Ct. Reports. 

Fa. Dlst. Ct. PennsTlT&nla District Ct. Reports. 

Pet. Peters' Reports, D. S. Supreme CL 

nek Pickering's Reports, Mass. 

PUla. Pbtladelpbla Reports. 

Rawle. -. RawIe'B Reports, Penna. 

R. I Rhode Island Reports. 

Rich. Richardson's Reports, So. Car. 

Sandt. .....Sandford's Reports, New York. 

B. ft R Sergeant & Rawle's Reports, Fenna, 

S. C - BoQtb Carolina Reports. 

S. W. Rep Sooth Western Reporter. 

Taylor Taylor's Reportx, Nor. Car. 

Tex Texas Reports. 

Th. Caa Thompson's Cases, Tenn. Chancerr. 

U. S United States Supreme Ct Reports. 

U, 8. App.- United States Court ot Appeals Reports. 

Va. Virginia Reports. 

Vt. Vermont Reports. 

WalL Wallace's Reports, U. B. Supreme Ct. 

Wash. C. C Washington's U. S. Circuit Ct. Reports. 

W. ft S. Watts ft Sergeant's Reports, Penna. 

Wend. Wendell's Reports, New York, 

Wis. Wisconsin Reports. 

Wkly. lAW Bui Weekly I^w Bulletin, Oblo. 

W. N. C Weekly Notes ol Cases, Penna. 

Wright Wright's Reports, Ohio. 

W. Va .West Virginia Reports. 

Tatee. Tates' Reports, Penna. 

TEXT BOOKS. 

Bac Abr Bacon's Abridgment ot the Iaw. 

Bl. Com ...Btackstone's Commentaries cm the Iaws 

of England. 

Bract BractOB de LeglbuB et CoasnetndlnlbuB 

Anglto. 

Co. Lit Coke's Institutes, or Commentaries upon 

Uttleton. 

Com. Dig., Vouch Comyn's Digest of the Iaws of England, 

tinder sabject of Voucher. 

F. N. B Fltiherbert's Natnra Brevlum. 

Fleta. seu Commentarlus Juris AngllcanL 

Olan. GlanTllIe de Leglbns. 

Gray Caa. Prop Gray's Cases m the Law of Real Prop- 
erty. 



1/ Google 



Zn LIST OB ABBBETIATI0N8. 

Hist Bng. lAW History of Early Ensllsli Law, Pollock 

ftnd UaltlBnd. 

H. C. L .The Common Law, Holmes. 

Kent Com Kent's Commentaries. 

lit. Littleton's Tenures of England. 

Note Book. Bracton's Note Book. 

PoLAMalt History of Ensllsti Law. Pollock and 

MalUand. 

Rawla CoTts Rawle's Covenants tor Title. 

Sliep. Toacta Sheppard's Tonckstone. 

Smith, L. Smith's Leading Cases, edited. 

Hugden T. ft P The Law of Vendors and Purchasers, Sug- 

den (Lord St Leonarda). 
Via. A,br. Sup Supplement to Vlner's Abridgment 

GENERAL. 

HIL Hilary Term of the English Courts. 

Ulch Michaelmas Term of the English Coorts. 

B. B Revised Statutes. 



1/ Google 



TABLE OF CASJES. 



Ackenoan t. Bhelp, 8 Halst 126 IS 

Aduna and KenstnsUm VestTT (Re), 24 Ch. D. 199. 27 Idem. S94„ 118 

AdaiDBT. Van Atetjme, 26 N. T. 282 213 

A]drMza v. Feme, 17 Q. B. D. 212 „ 113 

Allen T. DickinBon, 8 Q. B. D. 632 113 

Allen V. Wooley. 1 Blkt UB 9B, 100 

Allenapach v. Wagner, 9 CoL 127 114 

Almy T. Greene^ 13 R. L 360 93 

Andrew V. Altken. 22 Ch. D. 218 244 

Andrar r. Walcott, 16 Barb. 21 36, 126n 

Andnu V. SL L. Smelting Ox, 130 U. S. 643 19 

AsgnsT. Dalton, 3 Q. B. D. 86 22 

ArmstnmK t. Wbeeler, 9 Cow. 88 96 

Aator ▼. Hon, 5 Wend. 608 118, 126 

Aator v. MUler, 2 Paige 68 126 

Atlantic Dock Co. t. Learltt, 64 N. T. 36 196, 195n, 249 

Attoe (Alton) r. Hemming, 2 Bnlst. 281 99, 106 

Attr. Oen. T. Dean and Canwa of Windsor, 3 H. U C. 301 13 

AtiBterberrr T. Oldbam, 29 Ch. D. 760 136,147,241, 243,244, 246 

Averr ▼. R7., 106 N. T. 142 137u, 167, 169. 207, 223, 244 

Baehelonr and Gage's Case, Cro. Car. IBS 98 

Baddeley ▼■ Vlgura, 4 B. ft B. 71 132 

Badger v. Boardman, 16 Qray 669 Z06n, 249 

Bailer V. Richardson, 68 CaL 416 96, lOSn. 114. 183. 138 

BaUey (Bally) y. Wells, 3 Wlla. 2G 107,200 

BalUe ▼. Rodney. 27 Wla. 172 114 

Bale T. Horton, Taughan 360 89 

Bald Eagle Valley Ry. ▼. NIttany VaHey Ry., 171 Pa. 284 

137n. 160, 169, 177, 206n, 244, 247, 269 

BalUmore y. White, 62 Hd. 362 162, 223 

Barclay r. Ralne, 1 Sim. ft Stn. 449 136, 142 

Barker r. Damon, 8 Hod. 387 69, 82, 88, 84 

Barron T. RIehard, 3 Ddw. Ch. 96 137n. 261 

T. lUcbard, 8 Paige 869 1S6 

'. Poederor, 3 Pa. DteL CL 167 160. 172 

xvii 



1/ Google 



ZnU TABLS OF OASES. 

Pac» 

Beach t. Barons, 13 Bub. SOS 112 

Beamlah t. Beamlsti, 9 H. U G. 274 13 

Bean t. Stoneman, 104 Cal. 49 137n, 163, 206ii 

Beardman v. Wilson. L. R. 4 C. P. 67 98 

Bedford (Duke of) v. BrltlBb Museum. 2 M. ft E. 652 236, S6L 

Bery t. Wtlte, Sir O. Brldgman's. Judg. S2 117 

BlcUord y. Parsons, 6 C. B. 920 87 

Blmson t. Bultman, 3 App. Dlv. 19S 249, 261 

Blnnlsgham Can. Co. t. Cartwrlgbt, 11 CIu D. 421 187, 239 

Bishop V. Qnlntard, IS Conn. 395 201 

Blackmore v. Boardman. 28 Mo. 420 110 

Bloch T. laham, 28 Ind. 37 169. 219 

Blount V, Harrey. 6 Jones 18S 20& 

BonetU t. Treat. 91 Cal. 223 84, 93, 18S 

Book of Entries, 32 _ 49 

BouBcaren t. Brown, 40 Neb. 422 93 

Bowdre v. Hampton, 6 Rich. 20S 86 

Boves T. lAW, 9 Eq. G36 239, 366 

Bradford On'co. T. Blair. 113 Pa. 83 108n. 114 

Bradler ▼. Talker, 14 N. T. Supp. 316 197, 201, a06n, 247, 265 

Br«am t. DIckeraon, 2 Hump. 126 108n, 114 

Brett (Sir J.) v. Cumberland, 3 Bnlst. 368 SI 

Br«tt {Str J.) T. Cumberland. I Roll. 369 240 

Brew T. Tan Deman, 6 Helsk, 433 183, 176, 223, 246 

Brewer v. Marshall. 18 N. J. Eq. 377, 19 Id. 637.. 167, 176, 230, 248, 266 

Brewster t. KldglU. 12 Mod. 166 141.199 

Bricker t. Grover, 10 Phlla. 91 248,256 

Bridges T. Lewis, 3 Q. R 603 ,. 87 

Bright T. HuttcHi, 3 H. L. C. 3S8 1» 

Brinkler t. Hamberle?, 61 Md. 169 94 

Brolasky t. Hood, 6 Phlla. 193 HI 

Bronson t, Coflin, 103 Mass. 176, 118 Id. 156 

162, 163, 160n, 172, IH, 201, 208, 211, 212, 213 

Brooke, Abr., Cov. 32 66, 87, 106 

Brooke, Ass. 22 39 

Brooke, Gar. 23 40 

Brooke, N. C. 9Bn _ 17S 

Brooke, Voucher 71 33 

Brookes v. Smith, Tho. Cas. 226 lOSu 

Bnckerldge v. Ingram, 2 Yes. Jr. 664 272 

Buckley's Case, 11 Co. 48 61 

Bockwortb t. Simpson. 1 C. M. ft R. 834 B7, 89 

BuddT. Marshall. 5 C. P. D. 481 US 

Burnett t. Lynch, 6 B. ft & 689 94 

BuUerT. Archer, 12 Ir. C. L., N. 8. 104 147n, 199ii 



Digitized b,GOOglC 



TABLE OF CASES, HI 

Calder t, Chapnum, 62 Pa. 3E9 129n 

Caledonian Rtb. t. Walker's Truateea, 7 A. C. 276 13 

Callard v. Callard, Moore 687 2S7 

Callen T. McDonald, 79 Ala. M 114 

Calvert t. Bradley, 18 How. B80 , 126 

Camp T. Scott, *7 Conn, 36S 99 

Carley T. Lewis, 24 Ind. 23 9Bn, 169 

CoTBon V. Percy, 67 Mlas. 97 187, 13Tn. 164, IBS, 177, 206ii, 246, 266 

Carter t. WlIllamB, 9 Bq. 678 23S, 249, 2G4 

Ciuj-len T. Froebel, 47 Mo. App. 4G 94n 

Cblcaeo Attachment Co. t. Darls Mac. Co., 26 N. B. Rep. 669 111 

Child T. Donglae, Kay 660, 6 De O. M. ft 0. 739 23S, 244 

ChlldB y. Clark, 3 Barb. Ch. 62 84, 96 

Chlpman v. Bmertc, G CaL 49 Ill 

Chndlelgh'a Case, 1 Co. 182b 176 

Chnrch of Incarnation t. wmiame, E Pa. Co. Ct 641 149 

Cincinnati v. Bprlnser, 23 Wkly. Bnl. 2G0 136n, 206n 

Clark T. Clark, 17 Nev. 124 76 

Clark T. Dewey, 124 N. T. 120 206n 

Clark T. Martin. 49 Pa. 289 137n. 206n. S47, 269 

Clement t. Bnrtis, 121 N. T. 708 IBS, 172, 230 

Clement v. Putnam, 68 Vt. 2S6 169, 248 

Clements t. Welles, 1 Bq. 200 113 

Cobum T. Ooodall, 72 Cal. 493 _ 93 

Cockson T. Cock. Cro. Jac 125 112, 202 

CoEhlin T. Barker. 46 Mo. App. 64 166. 206n, 248, 256, 261 

Cole T. Hnghee, 57 N. T. 444 166. 219 

Coles T. SimB, Kay 66, 6 De O. M. ft Q. 1 238, 264 

Collamer t. Kelley, 12 la. 319 76, 96 

CoUlns T. Plumb. 16 Vea. 434 136, 143. 204 

Columbia College (Trusteea otj v. Lynch, 47 How. Pr. 273 

168, 176, 197, 246. 348 

Columbia College (Tmatees of) y. Thatcher, 87 N. T. 311 261 

CondnlttT. Rosa. 102 Ind, IGS 169, 160,202, 218, 219 

Congham t. King, Cro. Car. 221 98 

Congleton t. Pattlaon, 10 Bast 130 109, 112, 116n 

ConoverT. Smith. 17 N. X Bq. 67 lOSn 

Conrad t. Smith, B W. N. C. 402 149,177,200, 206n 

Consol. Coal Co. v. Peers. S9 111. App. 463. 166 lU. 361 93 

Conanmers' Ice Co. t. Blxter, 84 Md. 437 84n 

Cooke T. Chllcott, 8 Ch. D. 694 146, 243, 254 

Copplnger v. Armatrong, 4 111. App. 637 114 

Cornish V. Stubbs. L. R 5 C. P. 334 89 

CondertT. Bayre, 19 Atl. Hop. 190 167. 206ii, 248, 2B8, 261 



ib.Google 



XX TABLE OF CASES. 

PMt* 

Countryman t. Deck. 13 Abb. N. C. 110 

137n, 168, 190, ISl. 20Sn, 213, 24S 

Cowell T. Springs Co,, 100 U. S. 66 21 

Cox T. Bishop, 8 De a. M. 4 a. 81B 240 

Craig T. Summers, 47 Minn. 189 ,. M 

Crater t. McCormlck. 4 CoL 197 MS. 218 

Graveling t. Dehart, 64 N. J. L. 338 83 

Crawford v. Witherbee, 77 Wis. 410 110. 161, a06n 

Cro. Ellz. 24 10« 

Cro. Jac 218, 6 40 

Cronlnv, Watklna, 1 Tenn. Ch. 119 _ 92, 108n 

Crosse t. Rav, L. R. 9 Ex. 209 113 

CnrtlBBT. White, Clark Ch. 389 187n, 206n 

Cnthbortaon v. Irving, 4 H. 4 N. 742 121 

Cutter T. WlUlams, 3 Allen 196 187n, 162,198 

Dallej V. Beck, 4 Clark 68 137n, 160, 168, 206ii 

Damb v. Hollman. 3 E. D. Sm. 361 9S 

Dana v. Wentworth. Ill Mass. 291 17B, 260, 261 

Daniel T. Stepney, L. R. T Ex. 327,1.. R. 9 Ex. 185 241 

Dartmouth College V. Clough, 8 N. H. 22 ..98, 99 

DavldBon v. Cox, 11 Neb. 260 124 

Deanev, Caldwell. 127 Mass. 242 0& 

DeQray v. Uonmouth Beach Ac. Co., 16 N. J. Eq. 329 167,248,267 

Demarest v. Wlllard, 8 Cow. 206 9S 

Denman v. Prince. 40 Barb. 213 16S, 197. 19B, 206n, 214 

Dewey t. Dupuy. 2 W. ft S. 553 9S 

Der V. Prentice, 90 Hun 27 137n, 168, 206n, 207, 223 

Dexter v. Beard, 7 N. T. Supp. 11, 130 N. T. 649. . . .137n, 168. 20«n. 248 

Divan T. Loomls, 68 Wis. ISO 247 

Doe V. BettlBon, 12 Bast 306 110 

Doe y. Dean of Windsor, 6 Co. 26 112 

Doherty t. AUman, 3 A. a 709 - 118 

Dolph T. White, 12 N. T. 296 114 

DonelBon v. Polk, 64 Met 601 84, 96, 97 

Dorsey v. Ry.. 68 liL 66 lOSn, 160, 20«n. 212 

Drake V. La Coe, 157 Pa. 17 85, 96 

Dufley V. Ry.. 2 Hilton 496 168 

Dumpors Case, 4 Co. 119 Ill 

Dunbar T. Jumper. 2 Tates 74 137n, 149, 206a 

Dunn T. Barton. 16 Fla. 766 99ii 

Dyer 14, 69 105 

Dyer 114 - 106 

Dyer 343b. 55 40 

Dynevor (Lord) v. Tennaat, 32 Ch. D. 420, 13 A. C 279 132 



1/ Google 



TABLE OF CASES. ZZl 

E>ftg« 

Eut«rb7 T. SampBon, 9 B. ft C. SOS 112 

Eaton T. Jacques, 2 Doug. 4SE 124, US 

Egremont (Earl of) t. Keeoe, 2 Jcmes Ir. Eq. 307 200 

Electric Clt7 Co. t. West ftc Co., 11 AU. It«p. 4G8 Uln 

Elliott T. Johnson, U R. 2 Q. B. 130 88 

Ely T. Hergesell, 46 Mich. 326 8« 

Brans V. Cook, 11 Nev. 69 76 

Everett V. Remington, '92, 3 Cb. 148 238, 266 

Bwre T. Strickland, Cro. Jac 240 240 

raggT. Dobte, 8 T. ft C. 9« 97, 183 

Fennoll T. Oufley, 139 Pa. 341 114 

Fisher T. Lewis, 1 Clark 42S 76, 149, 1S2, 200 

Fitch y. Johnson, 104 111. Ill 20, 137n, 160, 201, 206n, 214 

Fltshsrberts. Abr., Cot. 21,24, 26,27, 29 4f 

Fltzherberts, Abr., Cor. 27 A1 

Fltaherberts, Abr., Cot. 30 61 

Fleetwood t. Hull, 23 Q, B. D, 36 US 

Fletcher t. Hcf^lane, 12 Mass. 431 W 

Forbes t. Mottatt, 18 Vee. 384 - ISS 

Frederick v. Callahan, 40 la. 811 lOSn, U* 

Fresno Canal Co. t. Dunbar. 80 Cal. 630. . . .163, 172, 176, 181, 201. 20<b 
Frlery Brew. &c. y. Slnsleton, '99, 1 Oh. 86 tin. 

Oarton t. Oregoir, 3 B. ft S. 90 lU 

Oeoi^laSo. Rt.t. Reeyes, 64 Oa. 462 162,194, 201 

Oersebeck t. Lord, 33 N. J. L. 240 95 

Glbsoti T. Holden. 115 lU. 199 116, 160, 202, 206n, 217, 218, 22S 

Glbeonv. Porter, 15 8. W. Rep. B71 X6» 

GlddlngB T. Smith, 16 Vt. 344 77 

ailmer v. HobUe ftc. Ry., 79 Ala. 67», 85 Id. it2.\li(i£..lM, 169, 197 

Glover T. Cope, 3 Lev. 326 87. 107 

Glover r. Wilson, 2 Barb. 264 85. 9S 

OoldsworthT. Knights, U M. ft W. 837 126, 127n 

Ooudy T. Ooody. Wright 410 166. 247 

Graves v. Deterllng. 120 N. T. 447 lS7n, tfft, 206n, 207 

Green v. Canby, 24 Md. 127 1«1 

Green v. Crelghton, 7 R, L 1 137n, 159, 176. 206n, 226 

Greenaway V. Hart. 14 C. B. 340 120 

Oreenleaf v. Allen, 127 Mass. 24S 93 

Grey v. Cnthbertson, 2 Chltty 282 107 

GneoUer v. Jnch, 4 N. T. Sapp. 39. . . 137n. 168, 172, 181, 202, 20«n, 218 
Onlnsbni^ v. Claude, 28 Mo. App. 258 84 

Halford T. Hatch. 1 Dong. 183 99 



1/ Google 



ZZll TABLE OF CABES. 

Pace 

Hall T. Box, 18 W. R. 820 289, 244, 265 

HallT. Bwin, 37 Ch. D. 74 118 

Hall T. Gerer, 14 0. C. C. 229 166, 196,202,218, 249 

HaUe V. Nevbold, 69 Ha. 266 162, 169, 172, 230, 253d, 26G 

Hamm t. Water Co., 30 Minn. 185 137n, 197 

Hammond v. Ry., 16 S. C 669 207 

Hansen t. Meyer, 81 IlL 321 108n 

Harklns t. Doran, 15 AU. Rep. 928 247 

Harlej v. King, 2 C. M. & R. 18 97 

Harper t. Burgb, 2 Lev. 206 52 

HarriB t. Frank, 62 MIbb. 155 98 

Harris V. OobUd, 3 Harring. 338 108n, 114 

Harrison v. Good, 11 Bq. 338 239, 244, 255 

Harsha V. Held, 46 N. T. 415 172, 197 

Bart T. Lyon, 90 N. T. 663 167, 202, 20en. 218 

Hartley y. Hodaon, 4 C. P. D. 367 113 

Hartiing t. Witte, 69 Wis. 286 lOBn, 161, 207, 213 

Harvey t. McGrew, 44 Tex, 412 99 

Hatcher V. Andrews, 6 Bash 561 163. 172, 230 

Hayes v. N. T. Goldmlnlng Co., 2 Col. 273 74, 86, 110, 198 

Haynea ▼. Ry., 38 Hun 17 158. 248 

Hayward v. Bids. Soc, 8 Q. B. D. 103 146, 199, 240, 242, 243 

Hazlett V. StncUir, 76 Ind. 488 137n, 160, 176. 206n. 213 

Heldom V. Wright, 6 Ohio Dec. 315 255, 266 

Hemlngvay v. PernandeB, 13 Sim. 228 112 

HendriK v. Hickson, 69 Mo. App. 197 93 

Herbaugh v. Zentmyer, 2 Rawie 1G9 149, 206n 

Herbert t. Dnpaty, 42 La. Ann. 343 114 

Hlckey t. Ry., 36 N. E. Rep. 672 166. 191, 206n 

HUlB V. Miller, 3 Paige 254. . . .166, 171, 176, 197, 198, 223, 247, 249, 259 

Hilton V. Ry., 25 Mo. App. 322 166 

HineST. Ecker, 34 Mo. App. 660 111 

Hfnze V. Thomas, 7 Md. 346 84, 96, 97 

Hobart, 81, 13 40 

Hodge V. Sloan, 107 N. T. 244. 20en, 248 

Holder V. Taylor. Brownl. 23 51 

Holmea r. Buckley, 1 Eq. Cas. Abr. 27 243 

Holmes t. Seller, 3 Ley. 305 61 

Hooper T. Clark, L. R. 2 Q. B. 200 112 

Home's Case, T. B. 2 H. IV. 8 17n. 54. 57, 63. 64, 65, 67, 69. 197 

Home V. Miller 138 Pa. 640 150, 168, 197, 202. 218 

Hotley V. Scot, Lofft 318 118 

Hottell V. Farmers' &c. Abb.. 53 Pac. Rep. 327 166. 230 

HonldBworth v. Glasgow Bank, 5 A. C. 317 13 

Howard Mfg. Co. v. Water Lot Co., 63 Oa. 689 162, 214, 22S 



1/ Google 



TABLE 07 CASES. ZXUl 

BnddflU (R«), 16 Fed. Rep. 873 86 

HullDK V. Chester, 19 Mo. App. 607 16B, 202, »>6n, 218, 2X9 

Humble T. LAnsston, 7 H. ft W. S17 M 

Hunt V. Danfortb, 2 Cart C C. 692 lit 

Hunt V. Oardlne, 53 N. J. L. B30 98 

Huntinsdon (Lord) v. Hountjof, 4 Lev. 14? 60 

Hurd V. Curtta, 19 Pick, 469 161, 176, 197 

Hurley t. King, 2 C. M. ft R. 18 182, 188 

Hunt T. Rodney, 1 Wash. C. C. 376 149, 194 

Hyde T. Dean ft Canons of Windsor, Cro. B31s. 662 106, 204, 240 

IndtanapollB Water Co. t. Nulte, 126 Ind. 873 169 

iBherwoodT. Oldenow, S M. ft BeL 396 84, S6, 118 

Jay T. Richardson, 31 L. J. Ch. 398 288 

Jeffries T. Jeffries. 117 Uass. 184 164, 1T2, 194, 261 

Jeffrey t. Neale, L. R. 6 C. P. 240 118 

Jennings v. Alexander, 1 Hilton 164 99 

Jewell V. Lee, 14 Allen 146 20fln, 249, 261 

Johnson t. Bates, 16 J. ft S. 180 108n, U4 

Johnson t. Sherman, 16 Cal. 287 124, 182n 

Jones V. Cloak, Hsrdres. 48 61 

Jourdaln v. Wilson, 4 B. ft Aid. 266 U4 

Jonmay t. Brackley, 1 Hilton 447 182a 

Joy V. Boston Penny Sav. Bk., 116 Mass. 60 202, 218. 269 

Kane ▼. Sanger, 14 Johns. 89 96 

Kearney r. Post, 1 Sanf. 106 86 

Keates ▼. Lyon, L. R. 4 Cb. 218 20, 184, 186, 206, 244. 249, 268 

Keath T, Day, 16 Vt 660 95 

Kellway. 46 B. pL 6 178 

Kellwaj, 130, pi. 104 - 61 

Kellogg V. RobliiEOn, 6 Vt. 276 169. 213 

Kemp T. Bird. 6 Ch. D. 649, Id. 974 116. 239 

Kennedy t. Owen, 136 Mass. 199 87 

Kentucky Cent. Ry. t. Kenney. 82 Ky. 164 16S, 218 

Keppel T. Biaiey, 2 M. ft K. 617 

144. 146, 162, 170, 202, 204, 236, 263. 264 

Kettle River Ry. t. Eastern Ry., 41 Minn. 461 , 248 

Kew y. Trainor. 150 Hi. 150 110, 112 

Klmpton T. Walker. 9 Vt. 191 94n 

King (The) t. Commrs. of Essex, 1 B. ft C. 477 240 

'King T. Dlckeson, 40 Ch. D. 696 177, 239, 253. 256 

KtngT. Wright, 1S6 Mass. 444 13Tn. 162. 202, 218 

Klrkpatrlck V. Peshlne, 24 M, J. Eq. 206 206n,247, 266 



1/ Google 



JXIT TABLE OF CASES. 

Pas» 

Eulgbt'B Case, 5 Co. ESb lOS, lOS 

Knight T. BlmmondB. '96. S Cli. 264 ITl, 261 

Knight V. Thayer, 126 Mass. 25 129 

Kuncklfl V. Wynlck, 1 Dall. 326 93, U9, 176, 209 

Lake Brie Ry. t. PrieHt, 31 N. E. Rep. 77 160. 194, 21S 

Lamettt v. Anderaon. 6 Cow. 302 114 

linden T. Hamilton, 176 Pa. 327 150, 171, 206n, 230, 247, 260, 261 

Lanaford t. Alexander, 4 D. ft B. 40 98 

Lawrence t. Whitney. IIB N. T. 410 166, 197 

Lee T. Payne, 4 Mich. 106 76, 95, 99 

Lehman t. Dreyfna, 37 La. Ann. 687 114a 

Leppla T. Mackey, 31 Hlnn. 75 75. UO 

Lewla T. Qollner. 129 N. T. 227 192, 206n. 247, 252, 265, 262 

LlndBley t. Schnelde, 69 Mo. App. 371 Ill 

UtUefleld V. Gatchell. 32 Me. 39D 116 

London and S. W. Ry. t, Qomm. 20 Ch. D. 662. .187. 220, 235n, 239, 24S 

London (City of) t. Richmond, 2 Vera. 421 97 

Loring T. Bacon, 4 Maea. 676 60 

Love T, Howard, 6 R. L 116 , 113 

Lnmby y. Hodgson. 16 Eaat 99 i» 

Lydlckv. B. & 0. Ry., 17 W. Va. 427 

137, 137n, 164, 183, 193, 201, 203, 206n, 236, 246. 249, 268 

liynn r. Mt Savage Co., 84 Md. 603 161 

Lyon V. Parker, 46 Me. 474 17B, 197 

Maine T. Cnmston, 98 Mass. 317 137n, 162, 191. 219, 241, 269 

Maine v. Davis, 32 Barb. 461 98 

Maine v. Feather, 21 Barb. 646 158 

Mann v. Stevens, 15 Sim. 337 146. 236, 2S4 

Manners (Lord) t. Johnson, 1 Ch. D. 673 239, 244 

Mansel v. Norton, 22 Ch. D. 769 90, 100 

Marney v. Byrd. 11 Hump. 95 86 

Marsh v. Brace, Cro. Jac. 334 96 

Marshall v. Lippman, 16 Hon 110 84= 

Martin v. Martin, 44 Kan. 295 164, 191n, 246, 247 

Martin v. O'Conor, 43 Barb. 514 96 

Martin PateshuH's Case. Bract 394b 180n 

Hartyn v. Wtlllftma, 1 H. ft N. 817 200 

Mason v. Smith, 131 Mass. 510 05, 118 

Masury v. Southworth, 9 0. St 840 76n, 108n, 112 

May V. Sheehy, 4 Cranch C. C. 136 99 

Haybew t. Hardesty. 29 Hd. 60 97, 99, 112 

Maynard v, Polhemus, 74 Col. 141 20$n 

McCormlck v. Stowell. 138 Mass. 431 lift 



1/ Google 



TASI^ 07 CA£ES. XZT 

McCoBker t. McETvey, 9 R. I. G2S 129 

HcKee V. Angelrodt, 16 Mo. 2S3 126 

HcKenzIe t. Childera, 43 Cli. D. 265 239, 2&6 

UcLetuiT. McKay, G P. C. 327 20G, 239, 244 

UcHahon v. WllltamB, 79 Ala. 2BS 21, 184, 228ii, 230, 244, 241 

HcMurphy t. Mlaot, 4 N. H. 251 126 

McNeil V. Ee&dall. 128 Mbsb. 245 9S 

McQueansy y. Heister, 38 Pb. 43G 96 

HcQalgg T. Morton, 39 Pa. 43 149 

MercbautB' Ins. Co. v. Mazanse, 22 Ala. 16S 74 

Mlddlefleld t. KnltUng Co., 160 Mass. 267 IGS, 201, 214, 240 

Midland Ry. t. FUs, 125 lod. 19 160, 194, 21S 

Miller T. Mendenhall, 43 Minn. 96 164 

Miller V. Noonan, 12 Mo. App. 370 166, 197 

Milnea T. Branch, 6 M. ft Sel. 411 61.147,175. 19» 

Mlnshall y. Oakes. 2 H. ft N. 798 107. lOS 

Mitchell T. Steward, 1 Bq. 541 23S 

Mithoff T. Hughes, 5 0. 0. CL 129 106, 2(7, 266 

Modern (12) 512 .*. Sft 

Mohr T. Pannalee, 43 N. T. Super. Ct. 820 168, 172, 202, 206n, 218 

Monro y. Waller, 28 Ont 29 119. 112 

Moore 27 10« 

Moore 123 106 

Moore 159 lOT 

Moore 179, pL 818 Sin, 66, 68 

Moore 242 10« 

Moore 300 10« 

Morgan v. Hardy. 17 Q. B. D. 770 110 

Morgan v. Ward, 12 W. K. C. «9 8E 

Morlandy. Cook. 6 Eq. 252 146, 204, 239, 240, 241, 24S 

Morris V. Kennedy, '96, 2 Ir. 247 118 

MoTBe y. Aldrlch, 19 Pick. 449 76, 137n, 139, 161. 168 

Mott y. Oppenhelmer, 136 N. T. 812 

137n. 168, 181n. 197. 202, 20«n. 218, 245 

Moule y. Oarrett, L. R. 6 Ex. 132, 7 Id. 101 94, 94n 

Murray v. Jayne, 8 Barb. 612 198 

Mnrphy y. Mlnot, 4 N. H. 261 76 

Hussar«lU y. Hnlshlzer, 163 Pa. 643 lS7n. 160. 206n, 230. 244. S4T 

Myers v. Bums, 33 Barb. 401 110 

Mygatt y. Coe, 142 N. T. 78 86, 124, 126, 126ii 

Nat. Bank of Dover y. Sesur. 89 N. J. L. 173 166. 252n, 262 

Nesbet y. Neabet, Taylor (N. C.) 82 84 

NewburgPet. Co. v. Weare; 44 0. St. 604 Ten 



1/ Google 



ZXn TABLB 07 CASBS. 

Norcroes v. Jamea, 140 Maaa. 188 19, 154, 230, 240 

Norfleet y. Cromwell, 64 N. C. 1 164, 1ST. 301, 203, SOCn. 214, 266 

Northern TruBt Co. t. Snyder, 46 U. 8. App. 179 112 

Norral ▼. Faacoe, 84 L.. J. Oh. 82 200 

Nyey. Hoyle. 120 N. T. 196 137n. 166, 157, 197, 201, 214, 246 

Pakenham'B Case, T. B. 42 B. til. 8 

ITn. 63, 67, 63, 64. 66, 67. 68, 69. 69n, 70, 139. 144, 176, 196. 197, 201, 204 

FaJmer v. Edwards, 1 Doag. 187 , 96, 98 

Palmer v. Bfelna. 2 U Raym, 1660 126, 128n 

Pargeter t. Harria, 7 Q. B. 708 127 

Parker T. Nf^tlngale, 6 Allen 341 248. 249. 261 

PaiTlBb V. WUtney. 8 Gray 518 163, 196, 211 

Fatty T. Bogle, 59 Mlaa. 491 .84. 93 

Peck V. Conway, 119 Hass. 546 249. 2G6 

Peden t. Chi. ftc. Ry. 78 la. 131. 88 id. 328. . .187n, 165, 177, 206n, 214 

Peeri V. Conaol. Coal Co.. 116 111 361 84. 116n 

Petroleum Co. t. Weare, 44 O. SL 644 ..108a 

Pfaff T. Golden. 126 Hasa. 402 93,114 

Pfelffer t. Matthewa. 161 Masa. 487 152, 183. 202. 218 

Phllpot T. Hoare, Amb. 480 97 

Phoenix Ins. Co. y. Continental Ina. Co., 87 N. T. 400 168 

Fierce t. Kneeland. 16 Wla. 672 161. 168 

Plggot V. Maaon, 1 Paige 412 110. 130 

Pike V. Lelter, 127 lU. 287 _ 99, 110 

PilBbury T. Horrfs, 54 Minn. 492 164, 202. 218 

Plymouth v. Carver, 16 Pick. 188 lEl 

Poage V. Wabash Ry.. 24 Mo. App. 199 166, 194. 256 

Pollard V. Shatter, 1 Dal. 230 liO 

Pomtret t. Rlcrott, 1 Wms.' Saund. 322a 49 

Portmore v. Bonn, 1 6. & C. 694 200 

Post r. Kearney. 2 Comst. 394 113 

Post T. WeU. 116 N. Y. 361 167. 183, 206n, 230, 247 

Post T. West Shore Ry.. 60 Hun 301 168, 196 

Provident L. & T. Co. T. FiBB, 147 Pa. 282 149 

Pyot V. Lady St John, Cro. Jao. 329 99 

Quackenbofls v. Clarke, 12 Wend. 666 97, 99 

SabyT. ReeveB, 112 N. C. 688 -137n, 163. 200. 206n 

Randall v. Rlgby. 4 M. ft W. 130 61, 199 

Ranger t. Bacon. 22 N. T. Supp. 551 93 

Ry. T. BoBWorth. 46 0. St. 81 166, 176,201. 213. 266, 266 

Ry. V. Power, 43 N. B. Rep. 969 160, 218 

Ry. V. Reno, 22 IlL App. 420 137n, 206n 



1/ Google 



TABLE OF CASES. ZZVU 

Pj«a 

Bay T. Sweener. 14 Bosb 1 7B 

Raymond v. Fitch, 6 Tyr. 985 131 

Raynor t. Lyon, 46 Hud 227 ISS, 172, 1S4, 248, 2G8 

Eeld y. Wetaaner, 40 Atl. Rep. 877 Ill 

Renals t. Covllshaw, 9 Ch. D. 12G. 11 Cb. D. 866.. 239. 244, 249, 2S4 

Rice T. Boston and Wore. Ry., 12 Allen 141 2& 

Richards y. Revett, 7 Ch. D. 224 206, 289,264 

Richardson y. Tobey, 121 Uaas. 467 152, 206n, 21S, 266. 25ft 

Rimnan y. Spencer, 6 Pa. Dlat Ct 224 149, 200, 208n, 266 

Roach T. Wadham, 6 Bast 38S 122. 142, 143, 222 

Rabbins t. Webb. 68 Ala. 36S 164, 198, 230 

Roche T. Ullman, 1(M m. 11 161, 202,218 

Rochester Lodge t. Qraliani, 66 Minn. 467 131^ 

Roe Y. Dean of Windsor, 4 Co. 24 110 

Roe y. Hayley, 12 East 464 - lift 

Rogers T. Humphreys, 4 A. ft B. 299 122 

Rolls T. Miller, 27 Ch. D. 71 _ 11» 

Rowell V. Jewett, 71 Me. 408 i 21 

Ruddick T. Ry., 116 Mo. 25 201,202 

Russell T. Baber. 18 W. R 1021 239 

St. Albans (Blebop of) y. Battorsley, 3 Q. B. D. 359 IIS 

Balnt Andrew's Church's Appeal, 67 Pa. 612 160 

Saint Joseph Ry. y. Saint Louts Ry.. 135 Uo. ITS 96- 

Saint toale Pub. Scb. y. Ins. Co., 6 Mo, App. 91 84, 96 

Saint Louis etc, Ry. t. O'Bangh, 49 Art 418 201, 206n 

Salisbury T, Shirley, 66 Cal. 223 84. lit 

Sandwltch t. DeSllver, 1 Browne (Pa.) 221 113. 

Savage r. Mason. 3 Cosh. GOO 137n, 161, 218 

Sayers v. Collyer, 24 Cb. D. 180, 28 Ch. D. 103 171, 238, 261 

Sheldt T. Betz, 4 lU. App. 431 95 

Scott T. Lunt, 7 Pet. 596 93. 137n, 200 

Scott T. McMillan. 76 N. T. 141 156, 219, 240 

Shaber T. Water Co., 30 Minn. 179 114. 187n. 197, 20en 

Sharp T. Cheatham, 88 Mo. 498 166, 202, 218, 219, 241 

Sharp T. Ropes, 110 Mass. 36X 24S 

Sharp T. Waterhonee, 7 E. ft B. 816 136, 199 

Shattnck v. Lovejoy, 8 Gray 204 110 

Shaw V. Partridge, 17 Vt 628 98 

Sheets V. Selden, 1 Wall. 177 87 

Shrelber t. Creed, 10 Sim. 9 244,249 

Shumway t. ColUnfl, 6 Oray 227 96 

Slmonda t. Turner, 120 Mass. 328 113 

Simons T. Van Ingen, 86 Pa. 380 88 

Simpson T. Clayton, 4 Blng. N. C. 768 9S 



1/ Google 



ZZnU TABLE OP OASES. 

Slcinker v. Shepard, ISO Mass. 180 206n, Z49 

Smiley v. Van Winkle, S Cal. 60B - » 

Smith V. Arnold. 3 Salk. 4 107 

Smitli V. Bggleaton, L. R. 9 C. P. 146 - 89 

Smith V. Harriaon. 42 0. St. 180 93 

Smith V. Robinson, '93, 2 Q. B. 53 113 

Smith r. SImonds, Comb. S4 107 

Snyder's Ucense, 2 Pa. IMsL CL 785 137n. 150. 172, 20Bn. 230 

Spencer's Case, 6 Co. 16a 9. 69, 78, 87, 105, 106, 107, 108. 

- 108n, 109, 110, 118. 128, 200, 202 

Spencer t. AuaUn, 38 Vt. 258 - 133 

Springer v. Phillips, 71 Pa. 60 13en, 149, 200 

Standen t. Christmas, 10 Q. B. 136 87, 88. 89, 189 

StandiBh t. I^wrence, 111 Mass. Ill 162. 218. 256. 269 

Star T. Rookesby, 1 Salk. 336 212 

State T. HarUn, 14 Lea 22 114 

Steele T. Biggs, 22 Dl. 643 160 

Steis T. Krans, 32 Minn. 313 112 

Sterling Co. v. Williams, 66 HI. 393 137n, 201 

Stewart t. Aldrlch. 8 Hun 241..... 137n. 168, 202, 218 

Stewart t. Ry., 102 N. T. 601 96 

Stockett T. Howard, 34 Md. 121 _ 114 

Stoddard t. Emery, 128 Pa. 436 91 

Sturgeon T. Wingfleld, IS M. & W. 224 126 

Snydam t. Jones, 10 Wend. 180 183 

rralte T. OoBlIng. 11 Cb. D. 273..: 239. 244, 264 

Talmadge r. East River Bank. 26 N. T. 106 246, 260, 266, 267 

Tallmon v. Briscoe. 65 Barb. 369 126 

Tardy v. Creaey, 81 Va. 663 -...167, 230, 248, 263n 

Tatem t. Chaplin, 2 H, Bl. 183 112 

Taylor v. Owen, 2 Blkf. 301 _ 114 

Tenant t. Ooldwin, 1 Salk. 360 49, 60 

Thayer v. Smith, 7 R. I. 164 169,214 

Thomas t. Hayward, L. R. 4 Ex. 311 100 

Thomas t. Poole. 7 Gray 83 ^ 169 

Thomas t. Van KapIC, 6 a. & J. 381 IIS 

Thompson v. Rose, 8 Cow. 266 lOSn 

Thornton v. Court. 3 De O. M. & O. 298 I26n 

Thrale v. Cornwall, 1 WIls. 165 69. 83, 84 

Thre'r (Lord) v. Barton. Moore 94 132n 

Thursby t. Plant. 1 Wms.' Saund. 240, N. 3. .69, 66, 82. 83, 91, 96. 141 

Tidewell V. Whltworth. L. B. 2 C. P. 326 113 

Tober ▼. Moore, 130 Mass. 448 164, 261 

Todd V. Stokes, 10 Pa. 166 218 



1/ Google 



TABLE OF CABE8. ZUX 

Pa«* 

Toledo Ry. v. Cosand, 38 N. B. Rep. 261 , 160. 213 

Tolmany. Coffln, 4 N. T. 184, 8 N. T. 465 lOSn 

Tomblln V. PIjbIi, 18 Brad. 439 ...161, 202, 218 

Torrey v. Wallace, 3 Cnah. 671 113 

Town T. Needham, 3 Paige 546 126n 

Towneend v. Read, 13 Daly 198 131 

Traak v. Graham, 47 Minn. 671 113 

Trerlvan v. Lairrence, 1 Salk. 276 128 

TruBteea of Columbia Col. t. Lyncb, 47 Hov. Pr. 273. . . 176, 197, 245, 248 

TroBtees ot Colombia Col. v. Thatcher, 87 N. T. 311 261 

TruetMB Ac v. Streeter, 64 N. H. 106 124 

TulkT. Moxhay, 2 PMU. 774 

136. 146, 147. 148. 201, 206, 236, 288, 239, 241. 242, 243, 246, 249, 264 

Twynam v. Plckard, 2 B. & Aid. 106. 99, 100. 104 

Tyler v. Heldom, 4« Barb. 439 164 

Tyndall y. CasUe, '93, W. R 40 , 238, 244, 266 

TJnlv. ot Vt T. JoHlyn, 21 Vt 52 86 

TntT. Soc T. Proyldeace, 6 R. I. 236 - 113 

Valllant t. Dodomede, 2 Atk. 546 97 

Van Doren v. Robinson, 16 N. J. Bq. 266 246, 266, 261 

Van Rensellaer t. Hayes, 19 N. T. 68 168 

Van Rensellaer y. Smith, 27 Barb. 104 154, 175 

Varley y. Coppard, L. R. 7 C. P. 606 110 

"Vernon y. Smith, 5 B. A Aid. 1 99, 101, 110, 112 

TIner, Coy. K. 19 _ 110 

VIner, Coy. 378 62 

Tiner, Vouch. 36 40 

Viner. Vouch. 64 S3 

Vyvgan y. Arthur. I B. ft C. 410 110, 112, 144 

Wadham y. P. H. Qenl., L. R. 6 Q. B. 644 113 

WagEOner v. Wabuh Ry., 185 111. 164 26 

Walker's Case, 3 Co. 22b 84. 96, 101 

Wall y. Hinds, 4 Gray 266 _ 93 

Walah y. Barton, 24 0. St. 28 166, 177, 196 

Walton y. Waterhouse, 2 Wma.' Sannd. 418 127, 130 

Washington Gas Co. y. Johnson, 123 Pa. 576 96 

Waterbury y. Head. 12 N. T. St. Rep. 361 176, 183 

Watertown y. Gowen, 4 Paige 610 137q, 166. 206n, 223, 248, 249 

Watson y. Gardner, 119 111. 313 114 

Watts y. Ognell. Cro. Jac. 192 * 63 

Weak y. Lower, Follexfen 64 129 



1/ Google 



ZXZ TABLE OF 0ABE8. 

Webb V. KoMell, 8 T. R. «1 - 

69, 66, 88, 81, 129, ISl. 188, 141, 142, 17& 

Webster t. NicholB. 104 IlL 160 _ U4 

Weill T. BaMwlo, 64 CaL 476 187n, 163, 200, 206n 

Werdermanv. Soc. Gen, <l'Glectrlclt«, 19 Cb. D. 246 199 

Werthelmer v. WftTne Clr. Judge, S3 Mlcb. SB 104, 112 

WestT. Dobb, L.R. 4 Q. B. 634 110- 

Western v. McDermott, 1 Bo. 449, 2 Cb. 72 14K 

West Va. Trans. Co. r. Oblo Riv. etc. Co., 22 W. Va. 600 MS 

Werman t. Rlngold, 1 Brad. 40 202, 21» 

Wbatman v. Olbeon, 9 am. 196 146. 236, 244, 264 

Wbeeler t. Barle, B Cush. 31 104 

Wheeler v. Schad, 7 Ner. 204 86, 166, 176, 197, 198, 214 

Wheelock v. Thayer, 16 Pick. 68 131, 201 

Whetstone v. McCartney, 32 Mo. App. 430 93n 

White V. Patton, 24 Pick. 324 _ 129 

White V. Southend Hotel Co., *91. 1 Ch. 767 115n 

White V. Whitney, 8 Met 81 86, 128n 

Whitiock's Case. 8 Co. 69b 117, 118, 11» 

Whltton T. Peacock, 2 Blng. N. C. 411 127n, 128n 

Wiggins Perry Co. v. Cai. etc. By., 78 Mo. 389 166. 190 

Wilcox T. Campbell, 85 Hnn. 2B4 IBS 

Wilkinson T. Collier, 18 Q. B. D. 1 118 

Wilkinson T. Pettlt. 47 Barb. 230 110 

WllllanuT. Baugh, 9 Lea46B 86 

Williams T. Bosanqnet, 1 B. AB. 238 US 

Williams T. Earle, L. R. 3 Q. B. 739 UO, lU 

Wtllis T. Bast Tmst and Bkg. Co., 169 U. S. 29G 12S 

Wills y. Summers, 4G Minn. 90 118 

Wilson T. Gerbardt, 9 Col. GSG - 88 

Wilson T. Hart, 1 Ch. 463 238, 249, 264, 2Sfr 

Winchester's (Mayor and Commonalty of) Case., Hob. 67 61 

WInemanT. Phillips. 93 Mich. 223 93 

Wlnfleld V. Hennlng, 21 N. J. Eq. iSS 176, 206n, 247, 261, 263 

Wltherbee T. Meyer, 84 Hun. 146 168 

Woburn'a (Prior of) Case. T. B. 22 H. VI, 46 61 

WolTeridgev. Stevanl, 1 Cr. & M. 644 94 

Worley t. Htneman. 6 Ind. App. 240 SS 

Wright V. Burroughs. 4 D. ft L. 438 99 

WoollBcroft T. Norton, 15 Wis. 198 I87n, 161, 176, 202, 206n, 214 

Yielding V, Pay, Cro. Ellz. 589 61 

Young V. Wrightaon, 24 Weekly Iaw Bui. 4B7 112 



1/ Google 



TABLE OF OASES. ZXXl 

ANONTMOUB TUAB BOOK CASES. 

4 H. m. 61, FIti. Nat Brev. 146 47, £6, 61 

T. R 20 E. I, 2S2 89, 42, 43 

T. B. 21 B. I. 186 - 47, 62. B6, 62 

T. B. 21 B. 1, 182 61, 6S 

T. B. 80 B. I, 142 4S 

T. B. 81 B. I, 142 62 

T. B. 81 B. I, 196 - 46 

T. B. 7 B. n. 236 40 

8, B. n. Vouch, 287 40 

T. B. 1 B. ni, 2 40 

T. B. 4 B. in, 67 47, 66, 68 

T. B. 7 B. ni, 66 (sam« casft on rehearing) 66, 62, 64 

T. B. 6 B. m, 100 49 

T. B. 11 B. ni, 181 80 

T. B. 18 a. Ill, 60 - 40 

T. B. 18 B. Ill, 8 41 

T. B. 18 n. in. 23 4» 

T. B. 88 E. Ill, 22 40 

T. B. 40 E. III. 14 41 

T. K 48 E. ni. 186 • 48 

M B. ni. 16 _ 89 

T. B. 48 B. in, 2. 70, 10» 

T. a 48 B. ni. 186 83 

T. a Mich. B. ni. M 89 

T. a 1 H. IT, 1 70 

T. B. 19 H. VI, 83 - 178 

T. B. 21 H. VI, 41 88. 4S 

Y. a 22 H. VI. 22 , 43 

Y. a 82 H. VI. 82 , 70 

Y. B. 8 B. IV. 6 , 178 

Y. B. 22 B. IV. 1 _ 63 

Y. B. 22 B. IV, 10 , 8» 

Y. B. 22 a IV, 14 , 63 

Y. B. 14 H. Vn, 14 _ 63 

Y. B. 22 H. Vn, 22 _ S3 

Y. a S6 H. vni, 3 - a 



1/ Google 



„Google 



INTRODUCTION. 



We are Uught to believe that the peculiar virtue of the 
Oomnkon Law lies not so mncb in its ancient principles as 
embodying a tbeory, as in tbe fact that its flexibility enables 
the advance of civilization to mould it into shapes consonant 
vith requirements ; so that in many instances parts which at 
one time were almost fundamental principles have been 
gradually changed or abandoned as circumstances required. 
Thus the practical value of the Common Law is that a de- 
cision is conceived to be law only until a new and different 
one is made. But while a decision which represents what is 
wisest for the present public good may well be proper com- 
mon law although in conflict with the decisions of two hun- 
dred years ago, at the same time the previous decisions are 
always regarded as the safest guides to what is wisest for 
the nest decision to be ; and in the absence of a good reason 
to reject them, by a sort of mediate inference they have 
come to be regarded as binding law themselves. And so it is 
that a vast collection of customs reached without decisions 
and decisions the outgrowth of customs, added to from time 
to time by statutory enactments, have come to be r^arded as 
one complex whole stretching from Domesday Book to the 
present day and called the Common Law. 

There have been many assertions of the theory that judges 
declare, but do not make the law. See 2 Bl. Com., pp. 68, et 
seq., Hargrove's Co. Lit 66, and Cooleys note to Black- 
stone just cited. But while Blackstone's argument that only 
what is reasonable is law, so that a bad decision is not bad 
law merely, but is not law at all, serves to explain the valid* 
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ity of a new decision, in orerruling an old one, it creates 
greater difficulties in ascertaining the force of tbe new de- 
cision as standing for itself. Blackstone divides law into 
written and unwritten law. This sets aside such changes 
in the law as were accompliahed bj statutory reform. But 
the unwritten law necessarily inTolres conclusions made in 
court, from accepted principles based on new circumstances; 
and to say that these are not always law, is to say that they 
are not binding, which is be^ng the question, for it as- 
sumes merely that any unwisdom in Ihem when pointed out 
will be readily corrected by another decision, of no more 
intrinsic authority, but regarded because a subsequent ex- 
pression of opinion by the respected arbiter. 

This unwritten law, then, ia potentially judge-made law; 
and upon reflection it will appear that it is not necessarily 
limited to corollaries and deductions from old principles. A 
new decision upon the legal significance of new facts, though 
representing merely the judge's opinion, thoroughly apart 
from defective reasoning in deducing a conclusion from this 
opinion and already established principles, is as much law 
as the judge's reiteration of the old Saxon principle he ap- 
plied. But this judge-made law, resting on the judges' own 
conception of what is right, should not be forever binding 
merely because it was expressed by the bench instead of the 
bar. The force of such a systeni of law must always lie in 
its wisdom, for t^e length of time during which it may have 
been accepted unchanged should only militate to cause a 
new judge to hesitate to condemn it as unwise. Recent de- 
cisions are not infrequently reversed as unwise; and if a 
court is certain of its position, there would seem no ground 
to say that it cannot set aside a long line of decisions foi^ 
merly accepted as law, if they are not in line with the court's 
idea of right according to the general principles of the so- 
called "law of the land." 

It has not been overlooked that there has been a recent 
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tendency in the House of Lords to r^ard its former de- 
ciaions as absolutely binding and nncbangeable. This is 
■very thoroughly traced in Sir Frederick Pollock's "First 
Book OIL Jurisprudence" in the Chapter on "Case Law and 
Precedents." Lord Campbell is chiefly responsible for the 
doctrine, though it is recognized by his successors. The 
leading cases seem to he Bright v. Button, 3 H. L. C. 388; 
Atty. (Jen. v. Dean and Canons of Windsor, 8 H. L. C. 891 ; 
Seamish r. Beamish, 9 H. L. C. 274, and Houldsworth v. 
City of Glasgow Bank, 6 A. C. 317. But see the opinions in 
Caledonian Railway Co. v. Walker's Trustees, 7 A C. 375, 
which seem to reduce the view to the idea merely that a re- 
Tersing decision is to be avoided if possible. It is needless 
to remind the reader that the Supreme Court of the United 
States on more than one occasion has deliberately reversed 
itself, for instance in the "Legal Tender Cases," and lately 
in the "Income Tax Cases," the last of which reversed the 
theory of a century's accepted decisions. 

But if a court can set aside a previous decision settled 
slong original lines, a fortiori it may overrule decisions based 
upon a misconception of older le^al principles, especially 
where it appears that the decisions further back were diffei^ 
«nt, and seem wiser for present use than those in the books of 
today. 

Concretely, the modem law in England has now become al- 
most intelligently settled, and has been concurred in by some 
of ov!r states, that there is no such thing as a covenant or 
agreement running in all directions as an attachment to land. 
The utmost that is admitted is that such covenants exist to 
Innd persons who had notice of their nature and creation. 
On the other hand, it is maintained by some English law- 
writers, and it is supported by decisions in many of the 
states in America, that there was such a thing as a covenant 
running as an attachment to land, and that the early Com- 
mon Law sustains such a position. It is moreover main- 
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tained that the existence of Bueh covenante is salutary, that 
they should he recognized, and that any present law denying 
their existence should be reversed. 

To prove that there were such covenants in the old law, 
is to prove that the ability to run with land is not a quality 
in agreements antagonistic to the main principles of the com- 
mon law; to examine the old law and to find some agree* 
meats which seemed to have that quality; and finally, to 
prove that those creations cannot be classed under other rec- 
ognized forms of the Conmion Lew. This is the systematic 
statement of the steps. But ia follow this system involves 
enormous labor. After proving abstractly that the Com- 
mon Law recognized the systematic shifting of the personal 
obligation, it would be necessary to look over the whole 
field of the law for every form of shifting obligation which 
followed the land, to eliminate the recognized classes, suck 
as easements, for instance, and if there were a residuum, to 
prove that it was the elementary form of covenants. After 
this there would be the necessity of tracing these covenants 
through the formative period of the law, before it would be 
possible to see how to use them in the law of today. 

Of course such a process is undesirable. In order to avoid 
the examination of unfertile fields of the Common Law, the 
way to find whether the quality of running with land would 
be an attribute of covenants antagonistic to Common Law, 
ia to look in the Common Law for some principle in which 
could be an origin of covenants, to study that principle, 
and then to prove that running covenants could have an origin 
in nothing else. After an origin is found, and the nature 
of that origin is studied, it will then be time to examine 
more strictly the evidence we have for the existence of run- 
ning covenants and the complete recognition of them through 
the formative period of the law. 

This mode of procedure has been decided upon in this 
work, and when it baa been thus proved that covenants as 
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such did mn with land at old Common Law, the modem law 
will be taken up and it will be shown how the modern Eng- 
lish judges came to reject them, and to what extent thej 
have been rejected or received in America. It is hoped 
that in the course of this demonstration the usefulness of 
covenants will appear ; and whatever may be the promise of 
their recognition in England, that there is excellent oppor- 
tunity in America to extend their use in new localities and 
gain for them more complete recognition in older states. 

It is apparent that the process of investigation here prom- 
ised, as well 8B the Ic^cal statement of it, is almost entirely 
synthetic. While the mvestigator at first assumes the defini- 
tion of a covenant, and proves that it is derived from one 
principle of the Common Law, that is, warranty, and is not 
contained under other terms of the Common Law, the as- 
sumption of the nature of the covenant is only tentative, for 
he afterward builds up by synthesis the actual principle of 
covenants, as well as the principles of warranty from which 
he tries to demonstrate that covenants are derived. So that 
to tabulate the demonstration in analytic forms, or to follow 
the a posteriori reasoning so pleasing in such writers as 
Blackstone, is impossible. 

It is appreciated that to the average reader the synthetio 
method of reasoning is very unattractive; and if everybody 
knew that warranties had such a history, and that covenants 
are what it is attempted to prove them, their recognized 
qualities could be tabulated and the discussion could follow 
the table. But as it is, all that can be had at the start is a 
definition of what it shall be attempted to prove is a run- 
ning covenant, and descriptions of the other admitted terms 
of law which resemble covenants and from which it is en- 
deavored to distinguish them, — ^namely, conditions, rights 
gained by prescription or lapse of time, and easements. 

Of course, however, it is not to be forgotten that any defini- 
tion is entirely artificial Definitions, so called, of terms 
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of law are only what certain etudents think are definitions 
of those terms; and do not in themselveB prove that their 
suhjects may not have more qu&lities than thej ascrihe to 
them. By this it is not desired to raise the question of the 
logical soundness of all expressed reasoning, hut merely to 
guard the reader not to conclude that certain agreements 
which he may think are pure coreoants, are easements or 
something else, because included in what someone else classes 
as easements. 

It has been attempted in the first chapter to select from 
other writers definitions or descriptions of the several terms 
other than covenants which run with land, which embrace 
only what everybody admits are embraced by those terms. 
The definition given of covenants which run with land is 
merely an epitome of what the writer will attempt to show 
is a covenant which runa with land. 
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A TREATISE ON COVENANTS WHICH RUN WITH 

LAND OTHER THAN COVENANTS 

FOR TITLE. 



CHAPTER I. 

DEFINITlONa. 

A covenant whicli tubs -wiih land is a promise by the 
^antor of land to be active or paagive in the use of related 
land' for the benefit of the granted land, or a promise by 
the grantee of land to be active or passive in its use for the 
benefit of related land of the grantor, which promise 

1 It has been auggeeted that coTenaata may be made bj a grantor 
ol land, to do something on the granted land, for Its benefit or by the 
grantee of land to do aomethlng on related land of the grantor for 
Its benefit; and that these caaes are not covered by the definition. 

Aside from cases of purely personal agreements, which will be 
explained later in this chapter, the only cases that have presented 
themselves involving such covenants are caaes where ecclesiastics 
covenanted to furnish singing upon related land other than that 
which they are supposed to have received as grantees. These cove- 
nants might not be personal merely, and perhaps the deBnltloa 
should be mads to cover them. But they appear only in the two 
celebrated Year Booh cases, Pakenham's Case and Home's Case (see 
chapter III), and these cases are so confusedly reported that they 
have not been thonght clear enough to warrant the extension of thft 
definition to cover such covenants. 

It may be noted that the definition covera Incorporeal aa well as 
corporeal hereditaments, if land be regarded as comprehending 
both. Thus a covenant to pay a gronnd rent is a covenant by tho 
owner of the related burdened land to be active in its use for the 
benefit of the granted land— that is, the rent. It will appear later 
that the running of covenants with Incorporeal hereditaments Is not 
sntverssUy recognised, however. 

17 
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muBt be signed by the promiBOT in tbe deed or as a separate 
inBtrument under seal at about tiie same time ; and of which 
promise the effect is to bind the promisor and his lawful suc- 
cessors to the burdened land for the benefit of the promisee 
i and his lawful succeBsorB to the benefited land, and to give 
each the power to enforce his right in his own name. 

This definition ie not beyond dispute in many points. It 
has not been attempted to frame a definition which will be 
generally accepted, as so much of the nature of covenants is 
unsettled that probably no such definition could be framed 
which would be of much service in beginning the study of 
the subject. This definition was framed merely to contain 
the principles which will be maintained in the succeeding 
chapters, and any dissent from those principles must be post- 
poned for investigation when those principles themselves are 
discussed. But by asauming this definition, it is thought 
much time will be saved the investigator, as it fumishes an 
opportunity to contrast the principles of these covenants witii 
those of other forms of law, and serrea t« give a clear idea of 
what it IB to be attempted to demonstrate. 

The principles of covenants, as applied by modem courts, 
are not infrequently clearer than the language of the de- 
cisions; and so the principles of covenantB muBt be very care- 
fully distinguished in order to avoid the disastrous confusion 
of rights, flometimes occasioned by inopportune language 
found in some decision. 

AH covenants which run with land have been sometimes 
erroneously oousidered to involve merely the principles of 
covenants for title; and even where the covenants about 
to be studied have been distinguished from covenants 
for title, they have been at times confused with conditions 
attached to estates, with rights gained by prescription, that 
is to say, easements resting upon a supposed long-lost grant, 
with rights resting upon "euatom" in a particular locality, 
and with easements created by deeds of tiie parties. 



1/ Google 



DBFINITIOffS. IS 

But the principle of the covenantB defined above is bo dif- 
ferent from the principles of other forma of law that if once 
thoroughly distinguished, no confiision need arise. These 
£ovenantB are not the same in principle as covenants for title, 
although it will be asetuned that they both have their origin 
in the Common Law warranty. Covenants for title in mod- 
em law are euccesBors of warranty, designed for that purpose 
alone (Eawle on Covenants for Title, Chapter I), and have 
merely to do with fortifying the grantee of land in his title 
by giving him a hold upon his grantor if the land is taken 
away. They are "the ultimate assurance given, upon which 
the plaintiff coold rely, a guaranty against disturbance by a 
superior title." Andrua v. Saint Louis Smelting Co., 130 U. 
6. 643. The six modem forms of covenants for title, the 
covenant of the grantor's seisin, the covenant of the grantor's 
right to convey, the covenant against incumbrances upon the 
title, the covenant for the grantee's quiet enjoyment of the 
premises, the covenant that the grantor will give further as- 
surances of title if demanded, and the American covenant 
that the grantor will warrant and defend the title, have all 
to do only with the responsibility of the grantor and his 
personal successors for the complete and honest transfer of 
title to the laud to the grantee according to the contract of 
sale. The remaining land of the grantor is bound, but it is 
bound only as all a man's property is broadly bound, as se- 
curity for his obligations. Their object is the same as die 
object of the old warranty — the indemnification of the 
grantee against any chance of loss by defect in title to the 
property. With the covenants treated in this work, however, 
the principle is the linking of properties together so as to 
make one piece more useful by the obligation of the owner 
of the other. Norcross v. James, 140 Mass. 188. And while 
it will be shown that this is a development of the principles 
upon which the feudal warranty depended, it in no sense in- 
volves the principle of warranty or a covenant obligation for 
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tide. It haa nottung to do wit^ secitrity in. poeseesioiu 
Hence it appears also that while the grantee of land can never 
have occasion to make a covenant for title or bind the re- 
ceived land in any way thereby, either party to the instm- 
ment of grant can make one of tiiese other covenants and can 
bind himself and the subsequent owners of his land to do 
something for the benefit of land of the other party. 

It therefore appears that the valae of the covenant for title 
is in the financial responsibility of the grantor; but the value 
of the other covenants is in the performance of the cove- 
nants themselves. In Fitch v. Johnson, 104 Illinois 111, the 
court said, "The acts embraced wiUiin the covenant being es- 
sential to the use and enjoyment of the purchased estate, it 
must be assumed tiieir performance was intended by Uie 
parties to be coextensive with the estate conveyed. . , . 
and we ere aware of no means by which such intention can 
be made certainly effectual except by holding, as we do, the 
covenant runs with the servient estate, and that the assignee 
thereof is personally liable thereon." And indeed, as wiE 
appear later, so far is this performance of the covenant ree- 
ognized as the important matter in England, that in the 
British courts the burden of no covenant is recognized aa 
running with the land which cannot be enforced specifically. 
Keates v. Lyon, L. R. 4 Ch. 218. 

If, then, the principle of the covenants in question ie dis- 
tinguished from that of those other covenants which run with 
land usually classed as covenants for title, their principle 
must be distinguished from that of so-called conditions sub- 
sequent in deeds which must be observed by the grantees, 
and from the principles of the several kinds of real rights 
and easements, above referred to, which often resemble cove- 
nants in their operation. 

I The underlying principle of all conditions subsequent in 
/ grants of land is that they prescribe terms upon which the 
I land shall revert to the grantor. The condition may be that 
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subeeqnent to receiving the land the grantee must not do 
Bome particular thing, or it maj be that he must do some re- 
qtiired thing. But in either case, if the grantee fails to per- 
fonu the condition, his right to the land ceasee, and the es- 
tate reverts to the grantor as a matter of right; Bowell v. 
Jewett, 71 Me. 408 ; and he may enter or bring ejectment, 
as in Cowell v. Springs Co., 100 U. S. 55. 

The condition is merely a provision; the covenant is al- 
■ffajB a chose in action. Hence the formal distinction I 
pointed out through the old law, that "A condition must bo 
the words of the grantor." Bacon Abr., Condition (A). So 
while a condition may be inserted in an indenture, or deed of 
grant signed by both the grantor and grantee, it may be just 
as effective if in a deed-poll, or instrument which the grantee 
merely accepts without signing. A covenant, however, is es- 
sentially a promise signed by the person to be bound thereby, 
whether grantor or grantee. This distinguishing principle 
of conditions, utterly different from the idea of a chose in 
action, avoids all confusion with covenants. 

The difference between covenants and all forma of ease- \ 
ments may be stated with equal clearness. Kemembering 
that covenants are choses in action, they are always claims 
upon a person, while all easements are merely claims upon 
land, and never upon the peraon who owns the land. In 
McMahon v, Williams, 79 Ala. 288, the court said, "An 
easement may consist either in suffering something to be 
done or in abstaining from doing something on the servient 
tenement. . . . The effect of the deed is to qualify the 
nature of the estate granted. . . . The grantees took the 
fee expressly burdened with a servitude." 

The easement being therefore a right against land, it fol- 
lows that the character of rights which can be subjects of 
easements, is reasonably limited to rights which land can 
suffer — that is, passive righto. According to the best Eng- 
lish anthorities, there can be no active easements owed hy 
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land. "An easement ia a privilege without profit^ which the 
owner of one tenement has a right to enjoy in or over the 
tenement of another person, hy reason whereof the latter i» 
obliged to suffer or refrain from doing something on his own, 
tenement for the advantage of the former." — Gk>ddard on 
Easements, p. 2, Bennett's ed. 

Covenants, on the other hand, being personal obligations, 
can of course be either active or passive, can obligate the 
promisor either to do something or not to do something. 

The distinction between covenants which run with land,, 
and rights based upon prescription or custom, would seem 
clear enough ; but as in the early development of the law the 
nature of the rights has been confused, as will appear in sue- 
seeding chapters, it is beet to get a clear idea now of what 
"prescription" and "custom" in this connection mean, and 
their essential distinction from covenants. 

Prescription, says Blackstone, II Com. 263, is "when a 
man can show no other title to what he claims than that he 
and those under whom he claims have immemorially used 
to enjoy it." And while prescription later came to be 
founded upon a written grant presumed to he lost, and has 
its origin like covenants in the act of the parties, yet the 
gist of its nature is in its unprovable age; it is a privil^e 
so old that it cannot be disproved; and if It were not old^ 
it would not be prescription. See a full explanation of pre- 
scription by Cockhum, C. J,, in Angus v. Dalton, 3 Q. B. D. 
85, Therefore prescription ia established without writing 
in fact ; while a covenant depends upon a provable promise 
under seal signed by the promisor. In prescription the act 
of the parties is presujned ; in covenant the act of the parties 
must be proved. 

So rights gained by custom must have the same indefi- 
nitely remote origin, as it is called, beyond legal memory ; 
and indeed it has been held that in America a customary 
right is impossible, as the country was settled within the limit 
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of legal memory as fixed in England to be the reign of Bicli* 
ard I. Ackennan v. Shelp, 3 Halatead (K J.), 125. 

Moreover, a right gained by custom must be applied to a 
place in general, and not to any particular persons. Bacon 
Abr., Custom (A) ; and therefore custom cannot be based 
even upon a lost written contract between the parties, while a 
covenant is dependent upon proof of the act of the parties 
creating it. 

But perhaps the readiest means of distinguishing between, 
cov^iants which ran with land and these other rights is to 
note with emphasis their legal effects. By tiie definition 
a covenant which runs with land is a promise "the effect of 
which is to bind the prouusor and his lawful successors to 
the burdened land for the benefit of the promisee and his 
lawful successors to the benefited land." According to this 
the covenant binds the person of the owner of the burdened 
land, provided he comes bj his title legally, and benefits the 
owner of the benefited land provided he comes by his title 
l^ally. That is to say, a covenant affects the person, not 
the land ; and affects only those persons who possess a legal 
chain of title ; so that it excludes disseisors from its effects. 
Whether they may be held responsible as equitably bound, 
is not the point now, but merely that they are not technically 
reached by the covenant in its Common Law effect. 

It requires but a glance, then, to see that covenants are 
radically different in their effect from all other similar forms 
of law. Prescription and custom operate to confer the right 
upon the possessor of the land, whoever he may be. And 
granted easements are rights gained by one piece of land 
against another piece of land without regard to who is ex- 
ercising the easements as owner of the land. As to rights 
gained by prescription, Littleton, §183, says, "Of such things 
which are regardant or appending to a manor a man may 
prescribe that he and those whose estate (que estate) he hath 
were seised of the manor, and of those things as regardant or 



1/ Google 



S4 DBFIK1TI0N8. 

appendant to the manor." And Coke adds, "A diseeisor 
eball plead a que estate." While as to cuBtom Coke saya (Co. 
Lit. 113b), "A custom which ia local, is alleged in no person, 
but laid within some manor or other place." And Mr, Jus- 
tice Holmes, in "The Common Law," p. 382, and Sir Fred- 
erick Pollock and Mr. Maitland, in Hist. Eng. Law, vol. 1, 
p. 147, explain that all easements when once established 
were regarded as property of which the owner was seised, 
ijust as he was seised of the land to which they were at- 
tached. They were a part of the land. 
^ But from conditions in their effect covenants even more 
/ radically differ. With r^;ard to the burdens imposed, the 
covenant, being personal in its nature, merely holds the per- 

.' son bound by it to perform his obligation; and if he fails, he 
has committed a breach of obligation which throws his 
obligee, the beneficiary of the covenant, upon his right to an 

' action at law for his damages. As the covenant confers a 
right against the person only, the obligee has merely the 

\ rights which he would have for the breach of any other sort 
V of personal obligation. 

The condition, however, while operating to affect the per^ 
son, it is true, affects him only secondarily ; its direct effect 
is upon the estate. Littleton, §325, says that estates upon 
condition are so caUed '^because that the estate of the feoffee 
J8 defeasible if the condition be not performed." Thus the 
condition operates upon the estate only, without regard to 
who owns it; and if not complied with may take away the 
estate, if the grantor choose, so as to cut off the tenure en- 
tirely. 

So also with regard to the benefits conferred the differ- 
ence in effect between covenants and conditions is great, 
although in both forms of law the right to the benefit seems 
purely personah The benefit of the covenant, as asserted 
abov^ can run to any legal holder of the land, whether heir 
or assign. Whereas the strict benefit of the condition — the 
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Tight of re-entry on defaiilt by the grantee to comply with 
the condition, the old law allowed only to the grantor or 
Ilia heir; he could not assign it. Lit. §347; 4 Kent, Com., 
123 ; Eice v. Boston & Worcester Ky., 12 Allen 141 ; Wag- 
oner T. Wahaeh Ry., 185 Ulinoia 164. 

Thus it is that the effect of the burden of the covenant is 
probably narrower than the effect of the burden of the condi- 
ition, in that the covenant extends only to successorB of the 
•covenantor, while the condition falls upon any holder of the 
«0tate. And at the same time the effect of the benefit of the 
covenant is broader than that of the condition, in that the 
<!Ovenant extends to every successor of the convenantee, while 
the condition — ^the right of entry — extends only to the donor 
or his heirs. This distinguishing peculiarity seema to have 
so historical significance, but shows the total unlikenees of 
the two forms of law. ^— 

So much for the abstract distinctions in nature and effect 
to be fo\md between covenants and other forms of law.' But 

1 It baa been BnggeBted that there may be a difference between 
coTenants In deedB which are expected to be enforced speclOcallr 
and stipulations In deeds the noncompliance with which merely 
Affords damsses. At a moment's thought It will appear that the 
distinction is merely lUnsoTy, arising from a confusion of the field 
-of running covenants with the field of simple contracts. In simple 
contracts some provisions go to the essence of the whole contract, 
and a nonperformance of them renders the defaulting party devoid 
of any rights under the contract; while other stipulations are con- 
stnied to be collateral, so that the falling party may have rlgbta 
under the contract not forfeited, but yet be liable to an action for 
damages on account of breach of the stipulation. But a covenant 
which mns with land Is never entered Into with the Idea that Its 
breach will defeat the conveyance. The parties never expected any- 
thlng but an action for damages on Its breach. True enough it may 
be enforced In equity sometimes, but that Is only In cases where the 
breach consists In an attempt to do something which it was cove- 
nanted not to do, and a court of equity would restrain by an Injunc- 
tion. Bnt equity would enforce every covenant, and tor that matter, 
every BtiDnlatlan In simple contracts, the same way, if It bad any 
machinery with which to do so. 

Thus there Is nothing in the idea of each a distinction. 
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the difference in the concrete between coyenanta and other 
forma of law is equally as apparent It is affirmed in the 
definition &at covenants confer active or passive obligations 
concerning the use of the land. That would embrace suck 
agreement as that bj a grantor that all his tenants should 
grind their com at a mill on the granted premises ; an agree- 
ment by a prior that he would furnish singing in a chapel on 
the premises ;^ an agreement bj the grantor of certain prop- 
erty that the contiguous property should not be used for 
trade. These are certainly legitimate covenants, and as they 
are not privileges which one piece of land can suffer and an- 
other piece of land exercise, tiiey must be the exclusive 
subject of covenants, unless they can be enforced as customB. 
But there seems little more reason in saying that custom can 
compel a person to sing or to take hia com to a particular 
mill, or not to build a shop on his land, than to aay that he 
can grant the obligation to sing as an easement, or to say 
that the obligee is seised of the right that a shop shall not 
be put upon the adjoining land. But strange to say, it is 
maintained that such rights were obtained by custom, and 
that they are in the nature of active easements ; and this matr 
ter will require full discussion in a later chapter. Of course 
they could be conditions, so that ihe obligor would be obliged 
to perform them or give up his property ; but the means of 
enforcing them if conditions wouJd not be by action for dam- 
ages, but by re-entry and an ousting of the defaulting 
obligor from the possession or by an action to recover the 
land itself. 

If, then, there has been shown a sufficient distinction be- 
tween a covenant which runs with laud and other similar 
forms of law, it is now time to explain the definition of these 
covenants in detail, so as to understand the individual quali- 
ties therein asserted to belong to a running covenant 

First, it is "a promise ... in a deed or a separate 

1 See ante, page 1, note. 
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inatnunent under eeaL" In tlii« it is like every Oommon 
Law specialty. The seal, except where dispensed with by 
statute, constitutes its formal importance as a written instru- 
ment; BO that the writing itself ^ not the promise which it 
contains, is the obligee's property. It must be delivered and 
accepted like erery specialty; and it must fiU all require- 
ments of specialties. There is no necessity to give authorities 
as to what specialties must be ; any Common Law authority is 
clear enough on them. 

The apparent distinction between covenants and ordinary 
specialties which lies in the fact that the assignee of laud af- 
fected by covenants sues or is sued in his own name, while 
the assignee of a specialty conunonly sues in the name of 
the assignor, is only an apparent distinction. The old law, 
as we shall see, gave rights to succesaore only where they were 
mentioned in the covenant by the terms "heirs and assigns;" 
and it would seem that aa an outgrowth of warranty, this 
must enable these parties to sue iu their own names, just as 
they probably did in express warranty, where in turn they 
derived the custom from implied warranty; and In implied 
warranty, as will be seen in the next chapter, it was clearly 
proper for each landholder to sue in his own name. 

Secondly, the covenant is to be "active or passive in the use 
of the land." The common phrase is that it must "touch 
or concern" t^e land. ISo covenant will run which is per^ t 
sonal merely, and can be performed without the obligor | 
owning the land, or which can benefit one not owning the 1 
particular land to be benefited. Thus if A sella a piece of his 
land to £ and covenants to cut B's hay for him yearly, this 
covenant will not bind A's vendee of the remainder of the 
land; for anybody can cut £'s hay without r^ard to his 
proximity to B. And Uie same would be the case if B, in 
consideration of A's selling him a piece of his land, should 
covenant to cut A'a hay. These are merely personal cove- 
nants, and would not run beyond the agreeing parties. But 
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otherwise if A in seUing part of his land to B, ooTenanted 
tKat he and his successore woold take their com to a mill 
on the granted land to be ground ; for none but B or bia suc- 
cessors could take this com to the mill, and A or bis suc- 
cessors would be the only direct beneficiaries. 

Thirdly, the covenant must be "in a deed granting the land, 
or made about the time of the grant" This requirement is 
chiefly historical. It followed the requirement of the old 
varrant^, from vhich it will be maintained later than cove- 
nants derive their origin. But the requirement has been 
followed generally because it is salutary. It prevents a too 
frequent exercise of the right to bind land, and restricts it to 
. those cases only where the covenant figures in the general 
/ value of the land in a sale. The reason why it is sufficient 
I that the covenant be executed about the same time as the 
I grant, is that it may be then presumed that it was a part of 
I the whole transaction. A similar requirement, thon^ not 
' 1 80 well established, is that the grant should be a part of land 
/ the remainder of which is retained by the grantor. That is, 
I that the land burdened and the land benefited should be con* 
/ tiguons or nearly so. It is believed that this requirement 
I does obtain. Certainly it is the usual condition of things ; 
and the principle of this requirement was a principle of 
vrarranty, as of course in subinfeudation the grantor had an 
interest in the granted premises. But how thoroughgoing 
this requirement ia in covenants the reader will be left to 
I discover when he comes to the old cases. At least the two 
/ pieces of land must be related, however, and it seems that 
I both pieces must be the property of the grantor at the time 
of the grant which accompanies the covenants.^ 

> Nnmerons Interesting cases BUgfreat themBelvee, some of whlcb 
would seem to warraat the running of accompanying covenants, 
but upon which the author can now recall no eatlsfactory caees at 
Common Law Indoreins the running. For Instance, A and B might 
each own a piece of property, the two being contiguous, and for 
winie reason they might effect an exchange. Why could not COTS- 
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!Fom>ttily, the effect of covenants, as set forth in the defini- 
tion, has been made quite (dear already. The definition 
means that it shall bind bj its burden the owner of the land 
burdened and his heirs and assigns, and no others — ^diose in 
privity of estate with him, as it is technically called. It does 
not bind those who get the estate by forcible costing of the 
owner. And what is said of the burdened land is true also 
of the benefited land ad infinitum. But to the idea that the 
heire and assigns have no rights unless mentioned, there is 
some qualification in modem law. The old law required 
that heirs and assigns be included in the original covenant if 
they were to be burdened or benefited by the covenant, be- 
cause the old law required explicitness in everything. But 
whether this old requirement must be observed to-day may 
well be doubted. 

With these main points explained the reader is prepared 
to begin the study of covenants. It only remains to give 
instances of the conmion covenants occurring to-day, and 
tiien to pass to the examination of the rise and history of 
covenants from their assumed source. 

The early covenants were solely for the individual uses of 
the contracting parties, that the grantor might retain some 
hold upon the usefulness to him of the granted land, or that 
the grantee might be given some special inducement to buy 
the land. They were covenants to pay granted ground rents, 
covenants not to allow other mills to be built which would 
interfere with the business of those sold, covenants to furnish 
nants made In tlie excbange run with tbese plecesT Again, not 
tattreqnentlr A owns rel&ted properties, X and T; and sells X to 
B, who makes certain corenants with Tegard to T. I^ter A sells 
T to C, who makes similar covenants with regard to X. Now C con 
enforce B'b covenant; but outside of e^ultr can B enforce C'a cove- 
nant? There would seem to be lacking privity of estate— 1. e., 
ancceealoD in title — between them. As to this last stated case, refer- 
ence may be made to enforcement of covenants In eqnltr. Chap. 
ZI, and as to the general subject of the position of atrangars to Uie 
covenant, see Chap. DC. sec 2. 
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a certain share in the repairs of a dam, covenants to aUow 
a millpond to be drawn off to obtain alluvial deposit, and 
all the Tarious agreements which render adjoining properties 
of mntual service in the carrying out- of some particular 
purpose. These covenants practicaU; tied the two properties 
together, and as the use of large tracts of property might be 
hampered iu future by these agreements, they were thought 
to be dangerous, and hence fell under general condemnation. 
But as later civilization began to make it of great importance 
that large tracts should be retained in some special use, the 
former disadvantage of tying them together by covenants 
came to be an advantage instead. Thus to^ay the common- 
est instances of covenants are found in their use in conform- 
ing the fractions of large tracts to interdependent useful- 
ness. 

The diief cases are : 

1. Covenants as to the maintenance of fences and 

walls ^ 

2. Covenants as to the building and use of party- 

walls; 
8. Covenants as to the leaving open of ways or parks ; 

4. Covenants restricting building to a particular line 

and 

5. Covenants restricting the kinds of buildings in a 

locality. 

But of course many occasions present themselves still iu 
the various applications of these main divisions which re- 
quire the terms of the covenants to be both to do and not to 
do particular things; and indeed there are still many cove- 
nants which cannot be brought under these classes, though 
too unlike to make a class themselves. 

It is well to state here that these classes refer only to 
covenants in grants of complete fees. In leases for life or for 
years, the grantor retains a very close interest in the very 
property leased; so there are all sorts of covenants which he 
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:findB it to his interest to insert in the writing. The nseful- 
nees of these covenants has never ceased to be recognized, and 
their ahilitj to run both with the lease and with the reversion 
has never been denied in any country or state where the 
Common Law is in vogue. Moreover, in the thirty-second 
year of the reign of King Henry VIII of England, Parlia- " 
ment enacted a statute, recorded as 32 H. VIII, ch. 84, 
which declared that such covenants in leases should run. 

The main purpose of this statute was to declare the bind- 
ing effect of all contracts of lease destroyed by the statutes of 
mortmain, which caused forfeiture to the crown of the es- 
tates of the Roman Church. Many of these estates were 
leased to individuals, and the crown wanted to hold the con- 
tracts of the lessees intact. But why this statute was drawn 
to cover all leases, is difficult to say. The fact that it was so 
broadly drawn, however, has furnished a ground for saying 
that the burdens of covenants not in leases do not run ; and 
in all recent decisions the English and some American courts 
have assigned that statute as proof. 

To return, then, to the classes of covenants in grants of 
fees, it will be noticed that the last two of these classes are 
all in substance covenants not to do particular things; that 
is to say, they are restrictive covenants. So some of the 
modem English judges, recognizing that they are passive 
covenants, and in this quality resemble true easements, al- 
though in fact they do not confer rights which are incor- 
poreal hereditaments, held that they were a species of csse- 
ment And ^o, while they denied that a covenant could 
run with land so ae to bind succeBsors to the land, they held 
that where successors knew of such a covenant as to the use 
of ttie land, they were morally bound to r^ard it, and in a 
court of equity could be held to do so. Hence developed the 
so-called equitable easement; which must always be a re- 
strictive agreement. 

The third class, too, while conferring a right very like an 
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esfiement, is treated aometimes as a mere restrictive cove- 
nant. 

But the first and second classes of covenants above given, 
are not restrictive, and have never had any systematic ex- 
planation. It has been said that the right to exact of a neigh- 
bor to build a fence is a Bpurious easement also, and that 
the agreements as to party-walls can be distributed under 
eqnitahle charges upon land and trusts. Bat how far this 
is satiafactory the reader must decide for himself when he 
examines them in subsequent chapters. At present the reader 
is probably ansious to investigate the origin of covenants, 
and the reason for maintaining that they run with land in 
the way described in the definition. 

In accordance with the introduction, some origin for cove- 
nants in the principles of the Common Law must be as- 
sumed and then proven; and as already indicated, it seems 
best to look for the source of covenants in the Common Law 
warranty. Warranty was one of the features of all feudal 
tenure. When the feudal lord enfeoffed a tenant of laud, 
the old custom implied that he warranted the possession of 
that much land to the tenant ; and agreed that if the tenant 
served him or paid him his rent, he would keep the tenant in 
possession ; or if the tenant was driven out by some one who 
had a better right to the land, he would give the tenant other 
land of the same value. This warranty was merely an im- 
plied contract. But in later days, when the forms of feudal 
obligation were altered by statute or cmtom, as we shall see 
in the next chapter, it became common to eiq>resa this con- 
tract in writing under seal, and this writing was called an 
express warranty. Thus it was a written agreement concern- 
ing the granted land, and would seem a very likely origin 
for all covenants which run with land. 

Let us now examine the principles of this warranty to Bee 
whether its qualities are not in accord with those attributed 
to running covenants. 
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The origin of covenants being therefore RBBumed to be in 
-warranties, the next step iB to pay a limited attention to the 
law of warranty in order to have a conception of the opera- 
tion of its derivative. Ab no reference can be made to any 
limited account of warranties adapted to the purpose it haa 
seemed unavoidable to make an abstract of their salient prin- 
ciples here.^ Covenants could only have sprung from ex- 
press warranties ; but as express warranties represent merely 
the crystallization of implied warranties, the implied war- 
ranty must be regarded as the basis of their law. Coke 
called warranty a covenant real because it was concerned 
with the land and was available only to one who had been 
disturbed in his possession of the land warrantied. Y. B. 
43 E. Ill, 186 ; T. B. 21 H. YI, 41 ; Y. B. 22 H. VII, 22 ; 
Brooke, Voncher 71 ; Viner, Voucher 54. It would seem, 
however, that the relation of warrantor and warrantee was 
originally merely a contract of which the guaranty of the 
possession of a certain amount of land was a later incident. 
2 Pol. & Mait Hist. Eng. Law, 287. The chief idea was the 
protection fnmished the tenant in return for the duties im- 
posed upon him. The Lord was his defender in any difficulty 

1 A very good description of the origin and deTelopment of war- 
ranty may be found In "Lectures on the Constitution and Lawb of 
England," by Francin Stoughton Sullivan, of the University of Dublin 
(In the last century), Lecture 12. It la merely descriptive, hovever, 
and does not explain how woirantleB came to have the effects which 
It asBertB that they produce. For the citation the author la Indebted 
to Mr, James DeWltt Andrews. 

83 
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that migtit arise. In certain instances a landholder would 
STirrender his land to a powerful Lord only to carry out the 
fiction of tenure by receiving it again.' 

This personal character of warranty survived the whole 
feudal period, even after the notion was common tiiat wai^ 
ranty was a mere incident of tenure ; for at no time could a 
disseisor of the tenant avail himself of the warranty. Brao- 
ton f. 380 b; H. C. L. 386. But in time, as estates became 
settled, and the giving and taking of land was no longer a 
fiction, the chief value of the warranty became the tenant's 
assurance of a hold upon the land granted him, and his 
claim upon other land of the grantor if he should be ousted 
from his possession.' This personal contract grew to have 
the effect of binding the land out of which the parcel was 
granted, or if necessary, other lands of the grantor. How 
this originated can only be surmised, but that it was the 
law in Bracton's day is very clearly laid down. He says land 
may be bound expressly, or by implication where the grantor 
has other lands of value at the time. Bracton f. 382. And to 
this end he cites a case where the assignee of the assets of 
the warrantor was held to be bound to make good the war- 
ranty, f. S87 b; and he thinks it should bind the Lord hold- 
ing the assets by escheat, f. 393 b. 

That it first bound the laud out of which the parcel was 
granted may be especially significant. He says that where 
the heir has not enough of that land he should make it up 
from other lands descended from the ancestor who war- 
ranted, f. 387 b. 

1 See Maltland, Domeadar Book and Beyond, pp. 71, 74. 

* "Not« I to Co. UL 8841) contalnE a fall dlBcnaalon of the oper- 
atloa ol tbe word 'grant' to Imply a warranty. Th« legal Import of 
thlB term appears, in conveyancea In fee simple, to hare dianged 
vlth tbe alteratton made In the relative altnatlona of grantor and 
crantee by the statute ot Quia Emptores; bnt it may he obserred, 
as to Its etymon, that It la merely a coatrutlon of the verb 'gnarantlr* 
to warrant' " VIn. Abr. Sup. tit. Onmt, p. IB. 
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Erer^ grant of a freehold implied thie wairaoty ; and ex- 
cept as altered by statute, its benefits continued in England 
down to the abolition of all real actions in 1834, 3 and 4 
Wm. IV ; Lit. sec. 143. But its occasion was limited. The 
Statute of Qloncester confined the word "grant" to impljing 
a warrant; for the life of the grantor only ; and the Statute 
of Quia Emptores, 18 E. I (A. D. 1290), dispensed wiUi 
implied warrant; almost entirely, for hj making the feoffee 
hold of the original lord instead of the immediate assignor, 
no implication of warrantrr could be made for an estate in 
fee. This was the occasion, then, for the hitherto rather un- 
«onmion express warranty to become universal, and for al- 
lowing the old implied warranty to survive only in homage 
ancestral It survived in holdings by homage ancestral, for 
in those there bad been no assignments, the rights of both 
tenants and lord descending continuously to their heirs with- 
out interruption by any alienation. 

Elackstone says, though without quoting authority, that ex- 
press warranties had originated as a method of accomplish- 
ing the alienation of the fee, which had been impossible 
without the consent of the heir, II BL Com. 301 ; and 
later authorities believe this statement correct Certain it 
is that in the early law the heir had a right in the' land during 
the lifetime of the ancestor, II Pol. & Mait. 246. So it was 
customary to state in a deed that the heir consented to the 
alienation, id. 249. And though by Henry H's time the 
judges decided that alienation inter vivos was possible with- 
out consent of heirs, II FoL & !Mait. 247, and this became 
established by 1188, II PoL & Mait. 310, in the meanwhile 
the desire to alienate had discovered the express warranty 
which bound the heir and made bis consent unneceesary. II 
Pol. & Mait 310, 311. This became the established use 
about the year 1200 ; and from this probably arose the use of 
warron^ as a rebutter against the heir's claim to the inherit- 
ance. 
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But how it was that the heir was bound by the warranty is 
a more difficult point. Bracton's later law that the land 
waa bound waa necessarily a derivation, else the law would 
have been reasoning in a circle It has been maintained that 
it arose from the medieval idea of succession, based upon 
the conception of identity of ancestor and heir. The histori- 
cal support for such an explanation is very strong, Holmes, 
Com. Law 346-Y; and as the law was already becoming 
merely a collection of effects resulting from the survival of 
different tendencies whose causes had disappeared, such an 
explanation may be correct. But if true, this notion of 
identity between ancestor and heir was advancing in war- 
ranty at the same time that the notion of identity was de- 
creasing in the ownership and rights in the land. The 
ancestor was binding the heir by a new obligation on the 
ground of their being the same pereoo, utilizing it as a device 
to strip the heir of a rig^t in property which the heir was 
claiming as a different person, — ^through the law hitherto 
dominant that the possession and rights of heirs sboold be 
protected. From Bracton's day on we saw that the heir was 
bound to warrant only to the extent of assets received ; but 
from Glanvill it appears that assets were not always nec- 
essary, Glanv. VII, c. 2 (Beames' ed. 150), ib. c. 8 (Beames* 
ed. 168), though later writers have explained that conflict by 
the rather unlikely suggestion that the possibility of receiv- 
ing assets was enough, Co. Lit. 3V3a, II Bl. Com. 301 ; and 
while this indicates identity as well as anything else, yet 
concurrent with this law was the necessity to name the heir 
or assign to bind him. Besides, it appears that duties and 
rights were allowed to arise by the mere mention in places 
where identity would hardly explain. Such is the obligation 
to pay X or his attorney. 

So it is Bu^;ested that these obligations of the heir were 
somehow dependent upon the mere mention of him, the con- 
tract that the ancestor put upon him. "As to the hereditary 
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transmission of a liability, this we take it was not easilj 
conceived, and when an Anglo-Saxon t^tator directs that bis 
debts be paid, this, so far from proving that debts can nor- 
mally be demanded from those who succeed to the debtor's 
fortune, may hint that law Is lagging behind morality," — II 
PoL & Mait. 256.' 

It also suggests itself that an express mentioning of the 
heir was allowed to bind him in express warranty, because 
he had always been bound by the implied warranty, it being 
overlooked that the implied warranty which bound the heir 
was really not the ancestor's warranty, but the heir's own 
new warranty arising on his receiving the tenant's homage. 

But whatever be the origin of its effect the early express 
warranty soon came into very general use as a rebutter as 
well as a guaranty; and while it worked fairly enough so 
long as the ancestor had a fee in the land alienated, and 
merely deprived the heir of lands which would have de- 
scended from the warrantor, it was soon used to very harsh 
effect as a sword against the heir by "rebutting" or barring 
any and all claims the heir might make to the warranted 
land, though the descent would not have been from the war- 
rantor. A father, tenant by courtesy, began to alienate in 
fee with warranty, and so by letting the warranty fall upon 
the heir would cut him out of his inheritance. This had to 
be remedied by statute ; and in 6 Edward I the Statute of 
Gloucester provided that these alienations should be void 
against the heir except t» the extent of the value of assets 
received by descent from the father. The purpose of this 

1 It is nnneceBsary to cite cases to show the unwillingness of the 
lav In a somewhat later period to hold hetra and succeBSon to the 
Btrlcteet moral obllgatlonH where there was no ezpresBed indication 
of an aasnmptlon of the obligation on their part Snch ie the law of 
osee well through the 7sar books, bo that helra of a trustee were 
not bound to the trast. and a wife got dower in the lands held to 
uses. For a collection of these cases see Mr. J. B. Ames' Cases on 
Tnists, 2nd Ed., pp. 34E, 374. 
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statute seems sometimes to have been miaonderstood, for it 
is quit* droll t» read Mr. BuUer's note to Co. Lit. 365a, ex- 
plaining bow the rebutter is merely of no effect in alienations 
of fees-simple to which the ancestor had right. 

But this statute did not remedy all the evils, for holders of 
conditional fees, wbicb would have been assets by descent, in 
alienating the fees would use a warranty to cut off the heir 
from reclaiming them; and so upon the enactment of th&t 
celebrated statute De Bonis Conditionalibus which created 
estates-tail, 13 £. I, the courts construed it in analogy to 
the Statute of Gloucester, and decided that the alienation 
with warranty of an estate-tail would not bind the heir 
except to the value of other asseU received by descent It is 
evident from these restrictions that the law of Bracton, f . 
61a, that a warranty can never bind the heir beyond the as- 
sets received by descent, had not become unquestionably fixed 
at the time of enacting these statutes. 

But the requirement of assets to produce the rebutter in 
these instances gave the confused impression later that in 
other instances the old law still survived that a warranty 
would be operative to bar the heir though he got nothing by 
descent Glanvill, writing before these statutes, said that 
assets were not necessary. Then came the statutes. Then 
Bracton's statement shows that the law had developed with 
the steadily advancing ideas of jnstice to relieving the heir 
entirely when without assets descended from the warrantor. 
The whole fiction of collateral and lineal warranties as re- 
butters, it is submitted, was allowed to survive from a failure 
ti) notice when these statutes bad been enacted ; for Littleton 
says, sec. 711, "And note, that as to him that demandeth fee 
simple by any of bis ancestors be shall be bound by warranly 
lineal which descendeth upon him unless he be restrained by 
some statute." And so it was held that while on account of 
the Statute of Gloucester a father tenant by courtesy could 
not rebut his son by his warrant in alienating the land in 
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fee, the laud deBcendisg to the son from the mother, yet a 
father life-tenant might bar a son who happened to be a 
remainder man (though in that case alao there was no de- 
scent to the Bon from the father), because the statute did not 
name that case. This was elaborately Bet forth by Chief Jus- 
tice Vaog^ in Bale v. Horton, Vaughn 360, citing Holt in 
12 Mod. 513. Compare, howeyer, an apparently contrary 
decision in T. R Mich. E. Ill, 50. -^ 

It is mmecessary here to go into the elaborate refinements 
which arose in connection with lineal and collateral wai^ 
rantiee. For m it is of no nse whatever, and for the atndent 
of law hiatory no writer will ever be able to supplant Little- 
ton on that subject Writing, as he did, at a time when their 
use was at its height, be has probably told all about them that 
it was ever of use to know. Moreover their origin has been 
simply and carefully told in the first chapter of Kawle on 
Covenants for Title ; and it could be but rewriting his story 
of them to discuss them here. 

Meanwhile Bracton's notion that the warranty bound the 
land fonnd occasion for development, and the theory of iden- 
tity of ancestor and heir received a blow. In T. B. 30 E. I, 
2S2, the court had said 'that the heir is the person of bis 
ancestor and so covered by a warranty.' But warranty being 
a Common Law relation, the courts could not conceive that it 
could cover more than one heir, and that the heir by the 
Common Law. So a trouble arose when the warranty came 
to be used in connection with gavelkind lands and borough- 
english in its operation as a rebutter. Littleton, sec. 718, 
says that in gavelkind only the heir at Common Law has the 
warranty descend upon him; and in sec. 736 it is pointed 
oat that the eldest son only is bound; end Coke, 386a, 
realizing the mere personal relation, points cat that it ia the 
difference between a lien real and a lien personal. See also 
Co. Lit 376a ; and Brooke, Ass. 22, saying that it bars the 
oldest only, and citing 44 E. Ill, 16. And note T. B. 22 E. 
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IV, 10, that a younger son cannot be vouched [called into 
court to warrant] even though he had assets by descent. Sin- 
gularly enough the caae seems never to have arisen where 
the effect of the rebutter had to be decided in connection with 
Ae rights of female co-heirs by the Common Law. Perhaps 
eueh a decision would have clearly explained whether the 
operation of warranty was a personal succession or the mere 
wish of an ancestor. 

But however the judges decided the operation of the re- 
butter in gavelkind, when the actual warranting by giving 
more land for the land warranted came up, they could not 
stand the injustice of the eldest son bearing the whole burden 
while the others twtk their estates free. So in Y. B. 11 £. 
Ill, 181, the court said obiter that all having assets might be 
called to warrant ; and they finally settled upon the rule that 
the eldest must be summoned on strength of the warranty, 
but all on their possession. Viner Voucher 36 ; Y. B. 38 E. 
Ill, 22 ; Dyer 343b, 55 ; Hobart. 31 pi. 13 ; Cro, Jao. 218, 6. 

It must not be conceived, however, that warranty had de- 
veloped into a lien real. For while its effect had become lim- 
ited to binding assets received by descent, Y. B. 7 E. II, 236, 
Y. B. 13 E. Ill, 50, Brooke Gar. 23, and that while they were 
in the hands of the prosecuted party, Y. B. 1 E. Ill, 2, F, 
K B. 134 I, citing 8 E. H Vouch. 237, the succesBor could 
be held only when he had been expressly named. Brae. f. 
3$0b, 6 ; F. N. B. 134 H. ; Cf . Fleta, Bk. 2, ch. 62, sec. 10. 

The rule may be deduced, then, that warranty bound lands 
in the hands of the successor when the express contract indi- 
cated that it should. That is to say, it ran with lands to suc- 
cessors in the estate of the warrantor, and ran only as the 
warrantor intended. 

We come now to inquire who might have the benefit of the 
warranty ; and incidentally how it was enforced. Speaking 
broadly its benefits ran to the grantee and the lawful succes- 
sors to his title in the estate. It was enforced in one of two 
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"ways ; and as the Common Law was economical, these ways 
were not concurrent. See F. N. B. 134, 1 ; Com. Dig. Vouch. 
Al ; 3 Bl. Com. 300. If the title of the tenant were in ques- 
tion under a writ of entry, or other real action, his remedy 
on the warranty waa by voucher. He called or vouched his 
grantor to warranty, and when the warrantor appeared, he 
took the place of the tenant in defending the action. And 
if judgment were given for the demandant in the action, the 
tenant got judgment over against the warrantor for an equal 
amount of land. Bract, f. 380b. 

If, however, the action against the tenant were an assize to 
prove the right to the land, he could auromon his warrantor 
by writ of warrantia chartae, as it was called ; and if the 
tenant lost in that action, the same judgment gave him judg- 
ment over against his warrantor for damages. Now this right 
to the tenant existed by implication wherever there was ten- 
are or homage, in the abeence of stipulation to the contrary. 
Bract f. 37, sees. 10, 11. It existed before the Statute of 
Quia Emptorea in all cases. Glanvill Bk. 9, ch. 15. But as 
that statute destroyed subinfeudation, and an assignment 
brought no homage to the assignor, it destroyed implied war- 
ranty by the assignor. So after that period implied warranty 
of a fee existed, as we have seen above, only to tenants who 
were descendants of original tenants, and who held of de- 
scendants of original lords. This was tenure by homage an- 
cestral, and was of course not affected by the statute. But 
it existed to tenants in tail or for life ; for such holdings al- 
ways are carved out of a reversion, and so are not affected by 
the statute of Quia Emptores. Y. B. 18 E. Ill, 8 ; Y. B. 40 E. 
m, 14; F. N. B. 134G; Lit, sec 738; Co. Lit 384b, 387a. ■ 
An implied warranty could not extend to a leasee for years 
either before or after the Statute of Quia Emptores, for a ten- 
ant for years held not his own possession, but his lessor's ; 
Co. Lit. 389a, 384a, and Butler's note ; and therefore there 
was no tenure. This was hardly an accurate conclusion if 
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the relation between landlord and tenant was merelj personal, 
but warranty had wane to be considered an incident of tenure. 
Of. HoImeB' Com. Law, p. 371 et seq. 

Express warranty, however, had a very much broader oper- 
ation. The Statute of Quia Emptores did not cut off express 
warranties. In fact, we have seen that it enlarged them ; for 
contract could vary the Common Law, Bract, f. 87, and ex- 
press warranty could go wherever it was willed. It always 
had to be in writing, however. Lit sec. 703, Co. Lit. 386a, 
8hep. Touch., 186; and the writing was strictly followed. 
T. B. 20 E. I, 232.* But the method of calling to warranty 
the first warrantor at once was not the earliest cuBt<)m. It 
Beems that the attacked tenant called his own grantor, and 
he in turn his grantor, until the grantor finally responsible 
was reached. 

Only in case of the death of the immediate grantor without 
heirs could an assignee vouch his assignor's assignor. From 
the connection in which Bracton lays this down Dlr. Jnstice 
Holmes thinks it clear that Bracton based it on the theory 
that an assign was a quasi heir, and that the obligation fell 
on him from his identity with the assignor. H. C. L. 374; 
Bract, f. 17b. But be that as it may, in time the assignee 
or his heirs was able to vouch to warranty the original war- 
rantor, and so the law of express warranty reached its climax. 
The right never extended to any but those mentioned. Bract, 
f. 889b, sees. 7, 8, 11 ; but when so indicated it could extend 
to assigns. Bract, f. 880b, sec 6, and f. 381 ; Co. Lit. 884-5 ; 
Shep. Touch., 198. 

But the personal nature of the contract of warranty still 
survived. The right to enforce the warranty was not one 

1 Br&ctDn gives thla form of express warranty: "I and id7 
heirs warrant to him and his helra so mach; or to hla, tals heirs 
and aaelKna and the helra at hts aBslgns, or assigns of his aaelgns 
ftnd thslr heirs. And we will acquit and defend them In all that 
land and Its appurtances against everybodr." Ct. Rawle, Covts. for 
Title, p. 5. n.; Co. Lit 383b. 
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wliicli any one could secure merely by having possession of the 
land warranted. The tenant must be in of the same eetat« 
as the original warrantee. He must be his heir or his legiti' 
mate assignee to have the benefit of the contract. T. B. 43 
E. Ill, 186 ; T. B. 21 H. VI, 41 ; T. B. 22 H. VI, 22. And 
a disseisor coold never enforce the warranty enforceable by 
hifl disseisee. Y. B. 20 E. I, 232 ; Bract, f. 63a; H. 0. L., 387. 

It is evident then, that the rule deduced for the running 
of the benefit of express warranties is the same as that for the 
running of, their burden. It ran to those successors in estate 
of the original warrantee to whom the original parties indi- 
cated an intention that it should run. 

Such are the principal features of the law of warranty 
throughout tbe formative period of our present law. What 
baa become of it is of little importance in our present inquiry. 
It existed under certain changes down to the abolition of all 
real actions in 1834, Statute 3 & 4 Wm. IV; but had fallen 
into comparative disuse since the development of covenants 
for title. 

After the Statute Be Bigamis allowed damages for breach 
of warranty it was but a matter of time before damages would 
become universal. As warranties were in some cases sued on 
as covenants (see supra), in time covenants instead of war- 
ranties appeared in deeds. Mr. Rawle tells us that covenants 
for title gained universal use after the Statute of Uses, 27 
H. VllI, Ch. 29. As that statute dispensed with real convey- 
ances, he thinks the old method of giving a real warranty 
of title gave way as no longer fitting to the newer form of 
conveyance generally in writing. But as the written war- 
ranty had been for so many years in full sway, there would 
seem nothing incongruous in the continuance of their use in 
deeds of bargain and sale. While on the other hand, words 
of covenant instead of words of warranty would be the direct 
outcome of the right of remimeration in damages for failure 
of title. It is not a surprise therefore to see Mr. Kawle him- 
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self aay that these covenanta were frequently iiaed before 
Xing Henry'B twenty-seventh year ; so that their use waa per- 
haps only enlarged as a conBequence of the Statute of Uses. 

But to learn much or little of these far-reaching corenants 
it ia indispensable to refer at once to Bawle on Covenants 
for Title. Suffice it to say for the purpose in hand that those 
covenants are confined to successors in of the same title — to 
those who enjoy privity of estate ; and that the liability resta 
upon the covenantor or his bound representatives who hold 
assets by descent As the remuneration is a matter of dam- 
ages, assigns of the bulk of the land from which the parcel is 
granted have never been regarded as bound to assist; the law 
has slipped away from them. 
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OBIGIET OV OOTUTAWra WHICH SUN WITH i:.Ain>. 

As it haa seemed most satisfactory to deriYe these cove- 
nants from the early express warranties in deeds, it is at once 
necessary to explain the grounds for such a conclusion as well 
as to suggest reasons why other theories seem less to be 



It is probable that written warranties were among the earli- 
eet written contracts,^ although they may have been enforced 
difEerendy from other written contracts when they related to 
a freehold, as the damages for breach of warranty were first 
given in the form of other lands. Sut it is not difficult to 
prove that the contractual relation was always so prominent 
in warranties that they were commonly regarded as cove- 
nants. 

As we have seen, the express warranty followed the im- 
plied warranty in time and the implied warranty applied 
only to freeholds, so until statutes made recovery on all war- 
ranties possible in damages instead of in land, it is not sur- 
prising that their enforcement was limited to voucher.' But 
terms for years, being chattels and not involving tenure, were 
regarded as incapable of implying warranty, so where war- 
ranties were inserted in early leas^ for years, it would be 
but natural to see them considered as simple covenants, as 
there wag nothing else to consider them. That this differ- 
ence between freeholds and terms for years was rudimental 
is evident from its duration in the minds of lawyers long after 
damages could be recovered on any warranty. In T. B. 26 

1 n Pollock & Mattland Hist, of Eng. I«w, p. 222. 
' For explanation of voucher see ante pp. 40, 4L 
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H. Vni, 3, Brown J. said, "There is a diversity between 
covenant real as a warranty of the fee or frank tenement, and 
warranty of a chattel, for if I enfeoff you with warranty you 
have no longer advantage of that covenant if you are not 
tenant of the land. But if I leaae land for a term of years 
with warranty, the lessee has a brief of covenant against one 
notwithstanding that he is ousted of his term — ^whieh was 
granted by the whole court" 

Very early, then, we see covenant brought on warranties in 
leases. Bracton's iN'ote Book, p. 204 ; and Fitzherbert says, 
Abr. Gov. 21, "In time of Ed. I, note that it was agreed 
clearly by aU the justices and sergeants that if a man lease 
land for a term of years and die during the term, if the lord 
ouat the termor, the tenant shall have action of covenant 
against the heir at full age during hia tenancy." And see 
Fitz. Abr. Gov. 29, time Ed. I; also ib. 27; also ib. 26, 
Mich. 34 E. 1 ; also ib. 24, Hit 19 E. HI. 

A singular conclusion to the contrary was reached in Y. B. 
30 E. 1, 142, althou^ the identity of covenant and warranty 
was impressed all the more deeply upon the court. Covenant 
on a warranty was brought by an assignee against an assignor 
of a term for years, and the court held the writ would not 
lie; because warranty would not lie where there had been 
no seisin and there could not be warranty of a term for years. 
Then this writ sought damages, 'which meant a tort, and 
there had been no tort' But the Statutes of Merton, 20 H. 
Ill, 1 (A. D. 1235), Marlbridge, 52 H. Ill, 16 (A. D. 
1267), and Gloucester, 6 E. I, 1 (A. D. 1278), had in the 
meantime given the alternative of damages instead of other 
land in cases of warranty, so but for other methods of pro- 
cedure there would be opportunity to bring covenant every 
time. 

Covenant was allowed without comment in T. B. 31 E. I, 
196 ; and any Bubsequent inf requency of its appearance may 
be attribnted to the universal economy of tbe Common Law, 
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posBessing already the exclusive methods of enforcing war- 
rantj bj means of the old voucher and the warrantia chortae, 
which were described in the previous chapter. 

Leases are enough, however, to prove the important point 
in this connection, that covenant was allowed oa warranties 
beyond the original parties. Assignee brought covenant on 
these warranties in Note Book pi. 804, 2 FoL & Mait, p. 
222, Fitz. Ahr. Cov. 27, time E. I; and thus was accom- 
plished the first step in conforming the running of covenants 
to the running of warranties. Covenants should run because 
they were used as warranties, and express warranties ran be- 
cause implied warranties ran. 

Having reached the point, then, where the form of an 
action on a running right might be "covenant," the step was 
very easy to confuse its substance, and to allow other rights 
conferred by covenant to run like the one running right which 
was being enforced by an action of covenant ; and so we look 
for other covenants affecting the land to run about the same 
time. It would not surprise us in the light of previous dis- 
cussion if they should have been only covenants in leases; 
but either because the lawyers did not at first see that cove- 
nant should not be brou^t on a fee warranty, or because 
the whole idea of contract and warranty was one in their 
minds', they allowed covenants other than warranties to run 
with freehold estates in land. 4 H. Ill, 51, given in F. N. B. 
145; T. B. 21 E. I, 136; T. B. 4 E. Ill, 67. 

It would seem clear enough, then, so far, bow covenants 
run with the land like warranties ; but it is here that a differ- 
ent theory presents the argument that they diverge. It sug- 
gests that covenants which run with the land are in the nature 
of easements or rights issuing out of the Itmd and have noth- 
ing to do with warranties whatever.* The material effect of 
Hoch a theory is not different so far as the practical working 

1 For the elaboration ot the theory tbat covenants ore the remit 
of HTTices see Holmea, The Common Law, p. 3S0 et Beq. 
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to-day 13 concerned. It woidd serve only to dispense with any 
necessity of privity of estate and allow any holder of the 
land to which the covenant is supposed to be attached to en- 
force or be bound by the covenante. For a theoretical under- 
standing of the law, however, the question is, of course, nidi- 
mentaL 

So far as covenants for warranty run with land it is thus 
maintained by the supporters of the easement theory tiat 
they have developed into the covenant for title alone, — and 
indeed this origin of covenants for title seems beyond ques- 
tion; Coke refers to warranty as a covenant real, Co. Lit. 
365b, — ^while they say that other covenants affecting land are 
not personal covenants at all, but are of the nature of rights 
in the land like easements. 

But the advocates of that theory do not contend that these 
covenants originated in easemento proper. Such a position 
would be untenable. The easement from the earliest day, 
while originating perhaps in a contract, had nothing to do 
with imposing a personal relation. It was a grotesque con- 
ception of an existing hereditament, a possession of an imag- 
inary realty abstracted from land, 2 Pol. & Mait. 147, H. C. 
L. 384. And as the obligation was by the land and not by the 
person, the necessary conclusion was that this obligation by 
the land could be only passive.^ Goddard on Easements, p. 

1 "Easement 1b a privilege that one neighbor hatb ot anotber, by 
irrltlng or preecrlption, without profit; ae a way or sink through 
his land or such lllie. Kltcb. f. 106." Tennea de la Ley, Raatell's 
edition, p. 319. 

"An eaaement Is a privilege without profit, which the owner of one 
tenement baa a right to enjoy In respect ot that tenement In or over 
the tenement of another person, by reason whereat the latter Is 
obliged to suffer or refrain from doing something on bU own tene- 
ment for the advantage of the former." Qoddard on Easements, 
p. 2. Bennett's ed. 

Washburn on Basements, p. 88, says "It may be created 
by a covenant of the owner of one estate with the owner 
ot another estate, that he should have a right to enjoy certain 
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17, points out that an easement ia imposed upon the land, not 
upon the person of the servient owner; "therefore an obliga- 
tion imposed upon him to do something for the benefit of the 
dominant tenant is not an easement ; or in other words, there 
can be no easement rendering it compulsory for the servient 
owner to do something." So in Pomfret v. Eicroft, 1 Wm. 
Saund. 322a, it was laid down that the grantor of a right 
of way ifl not hound to repair the way, but the grantee can 
enter and repair. 

But while covenants may have nothing to do with proper 
easements, a basis is found by Mr. Justice Holmes and others 
for their development from certain improper or spurious ease- 
ments, as they are called. These imposed active obligations 
upon land and were enforced from an early day. Such was 
the obligation to fence, or the obligation to repair. T. B. 18 
E. Ill, 23, where there was an order to repair and damages 
given. 11 R. II, cur. clau. 5 L., 5 E. Ill, 100, which were 
orders to fence cited in Fitzherbert. And for the writs de 
curia reparanda, and de curia claudenda, means of enforc- 
ing repairs and fencing, see Fitzherbert Tfat Brev. 127, 128. 

But it may well be doubted whether such a duty could ever 
be imposed by the Common Law. In Tenant v. Goldwin, 1 
Salk. 360, s. c. 2 Ld. KaynL 1089, the question came to the 
attention of Lord Holt, and he expressed himself as of the 
opinion that such a right was impossible at the Common Law, 
but that the writ-de reparatione facienda must be baaed upon 
a custom of the particular locality. And there is little doubt 
that Fitzherbert thought the same thing; for in Fitzherbert'a 
Katura Brevium- 128, upon the writ de curia claudenda, it i& 
said that prescription must be alleged, for if the claim be by 
indenture or composition he shall be put to his writ of cove- 
nant, citing 22 H. VI, and Book of Entries fol. 32 to sup- 
port him. 

proflta or prlTlIeKes out of the former." But for this he citee only 
American cases, necessarUr modem. Cf. Ooddard, on Easements, 
p. 89. 
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Gale on EasemeDts, p. 530, also comes to the conclusion 
tb&t there was no such spurious easement at Common Law 
as that to repair, believing Holt's view in Tenant t. Goldwin 
sound ; and an able American opinion to the same effect was 
deKvered by Chief Justice Parsons in Loring v. Bacon, i 
Mass., 575. 

Unluckily, however, there seem to be no cases where these 
spurious easements had been created by writing at a time 
when their decision would have been conclusive in support 
of their having such a nature as would admit of it; as the 
cases of obligation to repair were worded and decided as cove- 
nants without expressly indicating the nature of the right, 
whether against the land or the person. And little reliance 
can be placed upon the wording of the writings by which 
clearly proper easements have been enforced, partly because 
they have arisen after the question of the nature of the cove- 
nant had been confused, and partly because the discussion 
of them had been after the law had lost whatever strictness 
it may once have had as to the wording of the instrument by 
which a clearly definable right was intended to be granted. 

And for the same reasons, conversely, the use of the word 
"grant," importing a covenant, would be of little assistance 
to prove that a covenant is a grant of a right in the land, after 
the formative period of the law had passed. Sheppard's 
Touchstone, p. 231, tells us that while the words "dedi" and 
"concessi" were the most apt to import a grant, others might 
te used as well. And in Sir Orlando Bridgman's Convey- 
ances, p. 165, in a covenant to pay taxes, the covenantor ex- 
pressly did "covenant and grant to and with," etc., to pay 
taxes and assessments. "Covenant" operated as a grant in 
Xord Huntingdon v. Mountjoy, 4 Lev., 147 ; and in Viner's 
Abridgment under Grant, p. 51, may be found the following; 
"Proviso semper and the vendee covenants with the vendor, 
(his heirs and assigns that the vendor, his heirs and assigns 
may dig for ore in the wastes of the manor sold ; this is a new 
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grant of an interest to vendor to dig in the wastes, and not 
a bare covenant, but vendor cannot divide such interests. 
Vendor may assign to several, but they must work together." 
So in Hob. 67, a "grant" by tte Bishop of Winchester that 
the mayor might build on vacant lota in the city was taken 
as a license or covenant. Mayor and Commonalty of Win- 
chester's Case. But compare contra Jonee v. Cloak, Hard. 
48, citing Buckley's Case, 2 Co. Rep. and 11 Co. Eep., 48. 
And note Hohnes v. Seller, 3 Lev., 305, Yin. Gr., 104. 

Moreover, an agreement to repair amounted to a covenant 
in Sir J. Brett v. Cumberland, 3 Bulst., 363 ; b. c Cro. Jac, 
399 ; s. c Popbam, 136. Holder v. Taylor, Brownl. 23 ; s. c. 
Hob. 12, pi. 24. 

But at any rate these spuriotw easements or customs when 
established by prescription did attach to the land itself and 
the question resolves itself into this: Can these running 
obligations be established by act of the parties? and when 
similar obligations are established by clear covenants, do they 
necessarily have the same efEect and run without reference 
to privity of estate, attaching to the land itself, however ac- 
quired ? 

Customs were not limited to fencing and repairing. There 
was the duty, based upon custom, to keep a bull and a boar 
for the use of a parish. Yielding v. Fay, Cro. Eliz., 569. 
And there were numerous instances of the duty, based upon 
prescription, for a prior to provide singing periodically in a 
chapel on a certain manor. Y. B. 21 E. I, 182 (semble) ; 
Y. B. 22 H. VI, 46, Prior of Wobnm's Case, where "cessavit" 
was allowed against the abbot for not singing in the plain- 
tiffs chapel. 

Two active duties established by contract and generally 
thought to go with the land itself, were homage and rent; 
and on these some importance is laid. But the duty seems 
hardly of the nature in question. The obligation of homage 
was to the lord, and however tenants disseised each other, 



1/ Google 



S2 OBIOIH OF COTENAKTS WHICH BUIT WITH ZAND. 

the lord waB not affected so long as the tenant chose to give 
him homage and he chose to take it. It was clearly a personal 
relation,^ one of the features of the contract of warranty 
itself ; and each new occupant became a tenant when the lord 
accepted his homage.^ It bound the land, because the lord ex- 
pected it of every occupant of the land, and if one tenant 
disseised another the lord would turn the disseisor out if he 
did not give the homage. So far as the lord was concerned 
there was no disseisin of him until the tenant refused to give 
the homage. Holmes, Com. Law, 288, citing Bracton f. 46b. 

And the same may be said of the active duty involved in 
rent ; for only when the disseising tenant refused to attorn to 
the lord, and to pay him rent, did the lord lose his right of 
distraint and become disseised. Holmee' Oom. Law. 389. 

In the sense of rents granted between parties other than 
in the feudal relation it is true that rent did attach to the 
land so as to give right against disseisors. And in this sense 
rent does furnish an analogy to the other cases of customs. 
The instances of rent so attached to the land and binding any 
holder are too numerous to require mention, as rent has al- 
ways been recognized as a subject of grant; and is, at least in 
later years, as often enforced by .action of covenant perhaps 
as in any other way. Thus it was held that the term 
"reddendo" in a deed imported a covenant to pay rent. Viner 
Abr. Govt., p. 378; Harper v. Biirgh, 2 Lev., 206. 

But it seems that in the early year book cases when rent 
was enforced by covenants the rent was stipulated for by 
means of a covenant ; see Y. B. 21 E. I, 136 ; and in Y. B. 

1 Bracton, f, SS2, Bars that the lord wbo has taken homage la 
iMiind to a warranty through the homage taken hf him; unlesB, 
Indeed, It la stipulated to the contrary. Bracton, f. SWb. 

1 Note Kellway, 130 pi. 104. The court there eaid: "For U anr 
true tenant he dlBaefeed, If I wish I can then accept the dlsselaee 
[dlaeelsorT] for my tenant.aad then le the fee simple in the disseisor, 
and he holds this of me, for he cannot compel the lord to avow 
upon him." 
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22 E. IV, 1, covenant waa allowed because the rent was 
grafted in a fine, and the court said a fine was a covenant 
in itself. T. B. 22 E. IV, 14, is not clear, but in T. B. 14 
H. VII, 14, where the action was against a disaeieor the form 
of action was debt. And cf. Watts v. Ognell, Cro. Jac 192. 
Moreover rent had so long been regarded as a right distinctly 
capable of actual possessioii that these other rights under 
present considerations rising subsequently, however similar to 
rent in some respects, need be by no means identical in 
nature. 

Homage and rent must be left out of consideration, and we 
return to the rights clearly based upon prescription and their 
handling in connection with covenants. Of these the forma- 
tive period of the law gives us three cases. In Y. B. 21 E. 
I, 182, covenant was brought for not singing in a chapel, the 
plaintiff alleging that he waa seised of the singing. The de- 
fense was that so allying he could not sue in covenant. The 
court said, "Do you think he could not recover even if he 
had not alleged seisin ?" The case went off on the question 
whether the plaintiff was to furnish chalices and vestments, 
80 it may seem that they were inclined to allow the action, 
tbou^ the right waa distinctly based upon prescription. But 
it does not indicate that a covenant establishing such a duty 
would not confer a different kind of right from that based 
upon prescription. 

The next case is Pakenham's Case, T. B. 42 E. Ill, 3, 
where the right was established by a distinct covenant by the 
defendant's predecessor to sing in a chapel of the plaintiff's 
ancestor, and there is certainly great doubt what waa the 
ground of the decision. After being turned out of court on 
his claim as being heir, being only a younger son, the plain- 
tiff proved himself assign of the manor and alleged privity of 
estate. The court spoke of personal covenants, privity of 
estate, grants, and prescription, and finally allowed the plain- 
tiff his action; Thorpe allowing it apparently both on ac- 
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count of privity of estate and because he alleged the rmming 
of the dutj time out of mind ; and Finchden because it wa» 
a covenant, while Wyckinham seemed to think the covenant 
would not mn. As there seems not to have been any passing 
of land between the original parties, the case may have been 
based upon prescription, or it may have been based upon the 
idea that the right created by the covenant attached to the 
plaintiff's land ; but if it does decide that this duty can be 
created by a covenant, it stands for the proposition merely 
that imder circumstances which show such an intention a 
covenant may operate as a grant ; it does not decide that all 
covenants are grants of incorporeal hereditaments. 

The third case is Home's Case, Y. B. 2 H. IT, 6. There 
the plaintiff alleged a covenant between the defendant's prede- 
cessor and his own ancestor to sing in a certain chapel, but 
it was not proved clearly that the plaintiff owned the chapel 
though he seems to have proved himself heir. One of the 
judges said that if the covenant runs upon possession of the 
manor the plaintiff as heir should not have action. But some- 
how they thought that the matter was merely spiritual and it 
mattered not whether the plaintiff owned the manor or not, 
as he would derive as much good from the singing in the 
chapel of another; and so they allowed the action. It can 
hardly be said, therefore, that the case decides anything. It 
says nothing to indicate the right as an incorporeal heredita- 
ment, and if it gave the action merely because the plaintiff 
was heir it is no longer law. 

The first case then was a right based upon prescription,, 
probably enforced by an action of covenant ; the second was a. 
covenant, perhaps enforced as conferring a right like those 
based upon prescription ; the third adds nothing. Then the 
most that the three eases represent is that certain incorporeal 
rights may be created by covenant and run as easements, and 
may be enforced by the action of covenant. If the cases de- 
cide this their soundness may well be doubted in the light of 
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tbe rise and theory of easements. Certainlj no basis for 
imposing such rights in hind can be traced to a rudimentary 
theory in the Common Law. Everything would seem to point 
to the soundness of Lord Holt's condusion that active obliga- 
tions when inhering in the land are mere local customs en- 
forced by the courte. 

Cut MflHinniTig that the law does accord with the construc- 
tion of these three cases in support of active easements before 
it is accepted that every active duty created by covenants in- 
heres in the land as an incorporeal hereditament it is neceft- 
sary to examine other early cases enioroed clearly aa oove- 
nants. 

In Fitzherbert's Natura Brevium, 145, a case from 4 H. 
m, 67, is noted. "A man covenants that neither he nor his 
heirs shall erect any mill in such a place, and afterwards he 
erects a mill, and an action of covenant is thereby brought 
by the heirs, and well." It can hardly be said that this agree- 
ment is by nature an incorporeal hereditament nor can it be 
BBsimilated to a right based upon prescription. 

Again in Y. B. 31 £. I, 136, the assignee of a covenantee 
sued on a covenant to grant a rent if the covenantee's land 
would not produce sixteen shillings' worth. The rent had not 
been granted, but it was a covenant to grant a rent, the cove- 
nant being with R., his heirs and Bssigns. There was no 
incorporeal hereditament granted here, and it was enforced 
against the covenantor's heir. 

But the case which seems to throw most light on the ques- 
tion is in Y. B. 4 E. Ill, 87. N. Abbot de H. brings covenant 
against Bobert de C. upon a covenant between the Abbot's 
predecessor and one Boger, the defendant's ancestor. R(^r 
had granted a mill to the Abbot and his successors, and cove- 
nanted that neither Eoger nor his heirs would build another 
mill on the same tenement without the Abbot's consent. After 
considerable argument it appeared that a mill had been built 
in the ancestor's time and the heirs had merely refused to 
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tear it down. It waa questioned whether an action could bo 
lirought by the BucceBBor against the heir and whether there 
could be judgment that the mill be torn down. Finally the 
court ordered the defendant to answer over, the defendant, 
however, calling for judgment on the count because it waa 
sought to hold him to the ancestor's covenant without prov- 
ing assets hy descent. 

So in 7 E. Ill, 65, the case came up again, the Abbot ask- 
ing judgment for time past and a destruction of the miU 
for the future. The defendant's counsel said, "You do not 
assign any tort that Kobert has done, nor do you assign any 
tort in our time ; for you assign that the mill was built in 
time of your predecessors and our ancestors." The Court 
replied, "If it be law that the covenant is binding between 
the parties and the heirs of one party and the successors of 
the other party so that the covenant is perpetual, the covenant 
vrill first also hold against the heir of the party as against 
the party himself. So if he shall be able entirely to perform 
the covenant in its nature, he shall do it ; and if not he shall 
do what he can. And if he be tenant of the mill he shall de- 
stroy the mill for the future," et& 

But that did not seem to satisfy all, for Shard replied, 
"Sir, the record appears that Robert thus continued the tort 
which his ancestor did," but added, "Still he is tenant of 
the miU, and so he can destroy the milL" Sut the defendant 
said, "The covenant is not made to destroy the mill, and more 
it is framed upon negative words which do not bind in law," 
citing the promise not to sow land as unenforceable. To 
which the Court said that would be so were there no covenant, 
but a covenant made it otherwise. 

Though the case may have been the enforcement of the 
ancestor's covenant, there was no question that the covenant 
could bind the parties' heirs and successors perpetually, for 
breaches in their own time of holding. Nor is there any 
suggestion that the nature of the right is anything but a 
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covenant. The parties all describe it as such, operating on 
the person of the successors in title, provided thej hold the 
laud. And as the case has nothing of the muddineas that 
pervades Fakeuham's Case and Home's Case, it may be ao- 
-cepted without much hesitancy as indicative of the state of 
the law. 

And why should not the form of the covenant indicate 
1>e8t its origin 1 Why should he name his heirs and assigns 
if it were not originally necessary that they be named as in 
warranty J Sorely much would be necessary to prove any- 
thing but a personal relation in such an obligation. The 
party covenants for his successors in title to perform the 
agreement to the successors in title of the covenantee. Unless 
Bome broader intent can be proved, why should others be in- 
-cluded I It will be assumed, then, in diacussing the law of 
covenants that they have their origin in warranty, and that 
only privies in estates are concerned in their operation. 
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It was attempted in the preceding chapter to prove that 
the action of covenant early operated to eoforce the relation 
of warranty, and that the right to make use of auch an action 
was allowed to run with the land. It was also shown that 
almost Bimultaneously with that practice covenants to per- 
form other obligations than warranty were enforced betweea 
land holders other than the original parties to the covenant. 
This was introduced to show that the running of these cove- 
nants originated in the running of warranty with the land. 
But irrespective of their origin, those cases prove another 
and more important fact, and that is that these covenants 
to perform various duties did run, benefits and burdens, with 
certain lands. Singularly enough this has been almost uni- 
versally denied in modem times, and while, as we shall see 
later, there have probably been no modem decisions on th© 
point in England, there has been a great deal of dictum and 
enough cursory discussions of the subject to have a great 
effect upon the law. 

"What brought about the idea that covenants could not run, 
it is difficult to say. Presumably it arose from a miscon- 
ception of the full purpose of the Statute of 32 H. VIII, c. 
34, and a misunderstanding of the preamble of that statute. 
The statute will be examined in the next chapter, to see how 
far it warranted an inference that at its passage covenanta 
did not run, but later judges so expressed their conclusion as 
to the Common Law. And as some very great judges made 
these statements, they have been quite generally accepted 
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ever flince. I Wm. Saunders, 240, n. 3, to Thursby v. Plant; 
Barker v. Damon, 3 Mod., 337 ; Thrale v. Cornwall, I Wils., 
165, and Webb. v. Ruasell, 3 T. E., 401, give some of the 
iiiBtances where the opinion was expressed that covenants 
did not run generally with the land at Common Law. Bnt 
perhaps the chief medium in bringing about a frequent re- 
iteration of that notion is the collection of cases and their 
expoeition given in the notes to Spencer's Case in the various 
editions of Smith's Leading Cases. And to greater compU- I 
cate matters, it appears from the study of cases there made [ 
that the benefit of covenants was allowed to run with land to 
others than the contracting parties, and that the limitation 
of the Common Law fell only upon burdens. It becomes in- 
teresting, then, to see what was the law of covenants running 
with the land down to the Statute of 32, H. VIII, and then 
to see what effect that statute had upon the law. 

Begarding warranty as a basis, it may be tentatively ex- 
pressed that the benefits and burdens of covenants should 
run alike so far as heirs and assigns are mentioned in the 
covenant, the lands themselves always being assets to meet 
ihe claim. There should he the transfer of some sort of in- 
terest in land; privity of estate should be necessary, and 
somehow the covenant should affect the land. 

Several difBculties must have arisen from the essential 
difference between the obligation to warrant and almost any 
other obligation that a covenantor might assume. In the 
first place a warranty necessarily affected directly the land 
conveyed, so no question could arise as to the relevancy of the 
obligation to the land in whose hands soever the land might 
be. But as a man might covenant to do any conceivable thing, 
the point might often be raised that a particular covenant 
was too remote to be allowed to follow the land to new parties. 
From this quandary the medieval lawyers were not without 
an escape. They asserted that covenants to run must touch or 
concern the land, and judging upon this uncertain require- 
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ment thej ruled out many covenauta as merely personal, and 
enforceable between tbe original parties alone. 

In the second place, a warranty, involving the possible duty 
to give other property to the value of the property granted, 
■was necessarily a direct burden on any other land the war- 
rantor might have, and especially upon that out of which the 
parcel was granted. That is, it immediately concerned all the 
warrantor's lands. But a covenant, though touching and 
benefiting the covenantee's land, might have no connection 
whatever with lands of the covenantor. Such was the 
covenant of a prior to sing periodically In a landowner's 
chapel. If the prior's covenant did not burden any particular 
land, there would be no reason why it should be anything 
but a personal obligation. It is evident that the trouble is 
ftmdamental. Warranties from their nature can rest as obli- 
gations upon the grantor's side only, as it is he who must 
furnish more land; while covenants can lie as obligations 
upon either the grantor or grantee. Therefore, the burden 
must directly affect the covenantor's land, though he be the 
grantee. 

In the third place, the warranty, it will be remembered, 
did not bind alone the remainder of that parcel out of which 
the warranted portion was granted. It bound secondarily all 
other lands of the warrantor. So from similarity it would 
seem that it is enough if the burden of a covenant affected 
any land of the covenantor. But it generally appears, poa- 
flibly to avoid remoteness, that covenants bind only particular 
lands, the grantor's covenant burdening only the remainder 
of the land from which the parcel passed, and the grantee's 
binding the particular land received. The ordinary case is 
such as a covenant not to build beyond a line on the granted 
premises, for the benefit of remaining lots, a covenant to keep 
clean a drain from the grantor's premises through the granted 
premises, a covenant to keep up a way on the granted prem- 
ises for the benefit of the grantor's -premises. WhUe this 
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may not be absolutely followed in tbe requirement tbat'tbe 
grantee's covenant affect other lands of tbe grantor; for in 
some cases, as where a land company may grant its last lot 
with restrictions, the grantor may have no other lands left ;' 
so far as has been observed the grantee's covenant must bur- 
den the received premises, and no other. 

A fourth problem vrill arise as to whether it is necessary 
that land pass between the parties, as in case of warranty, 
in order to institute a covenant which can run. While, aa 
was seen in the first chapter, there is some doubt as to that 
in the early cases, it has been generally settled in modem 
times that a covenant cannot run in the air. Indeed in Eng- 
land an incorporeal hereditament is not enough to insure 
the running of a covenant. Bftndall v. Kigby, 4 K. & W., 
130; Milnes v. Branch, 5 M. & Sel., 411. But for the law 
on this point reference may be had to later chapters. 

For the verification of propositions thus set forth it is nec- 
essary to examine the reported cases of covenants gathered in 
their order from the Year Books. The first case we have on 
covenants is given by Fitzherbert, F. N. B., 145, note, and 
purports to be taken from the roll of 4 H. Ill, 51, which is 
not in print It is as follows: "A man covenants that 
neither he nor his heirs shall erect any mill in such place, and 
afterwards he erects a mill, and an action of covenant is there- 
upon brought by the heir, and well." And Fitzherbert con- 
tinues, "and 80 it is if the lessor oust the lessee and dies, or 
tenant in tail leases for years and dies and the issue ousts the 
termor, he shall have covenant against the exe<^torB." 

It is not stated that this was accompanied by the passing* 
of land, but from Fitzherbert's talk about leases, it would 
appear that he thought that it was. The covenant touched or 
concerned both pieces of land, and it would seem that it was 
intended to burden the land of the covenantor, for be cove* 
nanted that his heir should not build. The enforcing it be> 

1 And see Moore, 179, pi. 318, post, p. 66. 
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tween heirs for the breach of the anceator meaiiB nothing, how- 
ever; for the executor had not yet developed and the covenant, 
though personal, might have been enforced in the same way. 
But the statement in Fitz. Abr., Govt. 30, giving Mich. 18 
H. Ill, that "action o£ covenant was maintained by assign 
by agreement of court for term of years," if true, would show 
that at least benefits could run to assigns. That the benefit 
may run seems to he farther proved by the next two cases. 
In Y. B. 21 E. I, 136, there was a covenant by W. to one 
Eoger, hia heir and assigns that W. would enfeoff the cove- 
nantee, his heirs and assigns of 16 shillings rent in Napitone 
if it could not be conveniently provided from other lands of 
the said Roger. The action of covenant was brought by 
Boger's assignee against the heir of the covenantor. This 
seems to be a sort of guaranty that certain lands of Roger, 
possibly granted him by W., should yield 16 shillings rent. 
The holding the heir again proves nothing, but it appears 
clearly that an assign can sue on a covenant, although he 
may have been merely assignee of the rent which W. had 
covenanted to grant T. B. 31 E. I, 142, allows an assignee 
to sue on a covenant of warranty, so, however cloudy the pre- 
vious case might be alone, taken together there is little doubt 
that all that time covenants could run, at least so far as bene- 
fits are concerned. 

The running of burdens, finds recognition in T. B. 4 E. 
Ill, 57, reheard in Y. B. 7 E. Ill, 65, and as this is the only 
case except those running against corporations sole, and 
those involving the burdens in leases, it must be carefully 
considered. The case has been discussed already in the third 
chapter to show that covenants were not r^arded as creating 
mere incorporeal hereditaments. The action was brought by 
an abbot against an heir whose ancestor had granted a mill 
to the abbot's predecessor, covenanting that neither the 
grantor nor hia heir would bmld another mill on the same 
tenement without the abbot's consent. The covenant had 
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l)eeii broken in the covenantor's own life time, and the case 
involved much diacuBaion about holding heirs on ancestors' 
■covenants. But the remark of the defendant, "Nor do you 
assign any tort in our time, for you assert that the mill was 
built in the time of your predecessor and our ancestors," and 
the reply of the court, "if it be law that the covenant is bind- 
ing between the parties, and the heirs of one party and the 
succeesors of Uie other party ao that the covenant is perpetual, 
the covenant will first hold against the heir of the party as 
against the party himself," and the subsequent statement, 
"Sir, the record appears that Robert has continued the tort 
which his ancestor did," — all show the idea accepted that the 
burden of a covenant can run with the land, though this one 
may have been enforced ae a personal covenant of the an- 
cestor. 

Other ordinaryfeatnres in the rmtning of covenants clearly 
appear ; there was a grant of land, and the covenant touched 
both pieces and bound the remaining portion of the land of 
the grantor. There was privity of estate between all the par- 
ties, and the heir was expressly named as bound. 

It was said that this was the only case clearly setting forth 
the nmning of burdens, not because there is anything in other 
«ases to point out a contrary view, but because other cases 
have been claimed to rest upon other principles. The next 
two cases were Pakeuham'a Case and Home's Case, in which 
the burden was enforced against an abbot's successor, and 
it has been suggested that the defendant, being a corporation, 
was perhaps bound personally as an entity without reference 
to the ninning of the covenant. It is very doubtful, however, 
whether the conception of a corporate entity had by that 
time sufficiently impressed itself upon the lawyers to enable 
tiiem to conceive of such an effect. Land given to a corpora- 
tion sole had to be given to the abbot and his successors, and 
while the idea of a special capacity of holding aa bishop or 
abbot may have been realized, at the rise of these cases it iB 
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not likely tiat the notion that the successor was the same per- 
son and not a new person and that the obligation was the 
Bame obligation and not a new obligation were yet to be ex- 
pected. Compare the discussion of fictitious persons in 
I Pollock and Maitland's Hist. Law, 486, et seq. The idea 
of a corporation as a never dying person is very different 
from the idea of identity of ancestor and heir ; for while the 
latter may be recognized by Bracton, in his time the idea of 
personal right accruing to an abbot and being transmitted 
to his sncceasora is clearly repudiated. "Each successive 
abbot might sue for lands of which the church had been dis- 
possessed during the abbacy of one of hie predecessors, but if a. 
claim for compensation in respect of some unlawful act, such, 
as an abstraction of the church's goods, accrued to one abbot,, 
it died with him and was not competent to his successor. 
Actio personalis moritur cum persona, and here the person 
wronged is dead, for he was a natural person and could die. 
To make the law otherwise a clause in the Statute of 1267 
was necessary (St. Malbridgs)." I Pol. & Mait, p. 485. 

If, then, the connection between predecessor and successor 
in a corporation sole was not ihe identity of a corporate en- 
tity, it was the same as the relation between any ancestor 
and heir; and it was handled as tiie same thing in the case in 
1 E. Ill, just discussed, where the court said, "If it be law 
that the covenant is binding between the parties, and the heira 
of one party and the successors of the other party so that the 
covenant ie perpetual" Therefore actions allowed for 
breaches oocnrring during the holding of successors must sus- 
tain the running of burdens, as a covenant broken by the 
holder of the land and affecting him personally as successor 
or heir of course binds him for the sole reason that he is 
Buccesaor to the land. In Home's Case and in Pakenham'a 
Case, however, while the breach was by the succeasora, the 
nature of the covenant was such that it has been doubted 
whether it did really bind them as holders of land. The 
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covenant was a covenant to sing or to hold service in a chapel 
on the covenantee's land. This Mr. Justice Holmes calls a 
service and says the burden of it "does not fall upoa 
land even in theory, but the benefit ■ . . might go at 
Common Law with land which it benefited." H. C, L., p. 
405. But it must be observed that in neither Fakenham's 
Case nor Home's Case was the obligation upon the defendant 
discussed, all the argument being about the running of the 
benefit. So while the duty was a peculiar one, considering 
that it was an obligation binding upon a successor in title as 
a successor's obligation apart from any idea of corporate 
continuance, it is not improbable that it was interpreted as 
an obligation binding the successors as holding some ecclesi- 
astical possession. 

The fact that it ran withont a grant of freehold, end the 
question whether it was an attempt to create an incorporeal 
hereditament by ineans of a covenant have been considered 
in the third chapter. Indeed if it was an attempt to create 
an incorporeal hereditament, it can hardly have been any- 
thing else than a bnrden imposed upon some land and run- 
ning as such. As an obligation unpoeed as an easement or in- 
corporeal hereditament it is not conceivable as anything else, 
for all easements are rights gained against land, the peculiar- 
ity of this being merely its active nature. 

One other case recognizing the running of the burden of 
covenants is reported in Brooke's Abridgment, Covenant, 32. 
It professes to abstract a case decided in 25 H. YIII, and 
was probably the last case involving these covenants before 
the Statute of 32 H. VIII. Brooke Bays that an assignee of 
a lease for years imposing a covenant to repair, was held 
liable to the lessor on the covenant, adding that the assignee 
may sue the lessor also on covenants by him. Before the 
Statute of 32 H. VIII, there was no essential difference be- 
tween the assignee of a lease subject to a covenant and the 
assignee of a fee subject to a covenant, so far as so called 
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privity of contract waa concerned ; bo there really appears no 
reason why the proof of the mnning in one caee ahould not 
prove the running in the other. The kter lawyers were un- 
willing to grant that, however, and so the statement was made 
probably on the authority of this case, though not declaredly 
BO, that before the Statute of 32 H. VIII, at Conunon Law 
oovenanta ran with the lease, but not with the reversion. 
I Wm. Saund., 240, N. 3, on Thursby v. Plant; Webb v. Rua- 
aell, 3 T. S., 401, per Lord Kenyon. So, however convincing 
the case in Brooke may be to the investigator, it would be 
generally accepted as of little value in supporting the &vga' 
ment that the burdMi of covenants run vrith land. 

Little appears in the cases immediately after the statute 
to throw great light on die law before the statute was enacted. 
Indeed the question seems to have been little discussed. Moore 
reports a case> however, decided late in Elizabeth's reign, 
which seems to endorse the running of benefite ; and while 
it cornea too late to be convincing proof of the early law, it 
may be regarded as cumulative evidence. Moore 179, pL 
818, reports that, "a man made feofhnent by deed indented, 
receiving rent, suit at court, and relief, and by the deed tho 
feoffor granted that if the feoffee, his heirs or assigns should 
be distrained to perform several services reserved in the deed, 
then it should be allowable to the feoffee, his heirs and assigns 
to distrain in the manor of D. and hold the distress until 
they should be satisfied by so much as they had sustained in 
damages by reason of the said distress. The feoffee made 
feoffment over, and accordingly he moved if the second 
feoffee might distrain, and the court said so because the cove- 
nant ran with the land. And per Perriam, J., if the word 
'assigns' was not there nevertheless the word 'heirs* would 
avail to guarantee the distress to the assign." 

The learned editor of Smith's Leading Cases seems to 
have overlooked this case, for he does not rely upon it in 
making his distinction between ike running of benefits and 
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Hxe numiog of biirdens. Bat while the case makes no such 
distinction, as the distinction has been taken by this im- 
portant reviewer and later judges, the case will not weigh 
much to prove that covenants generally run with land. It 
does help to this extent, however, that it attacks the sound- 
ness of statements that covenants running at Common Law 
were confined to leases, and if acceptable to that end, it elim- 
inates Sergeant Williams, Lord Kenyon, and their associates 
from those to be met in the argument as to the running of 
covenants, and leaves only the editor of Smith's Leading 
Cases and more recent judges. 

But before laying aside the early law recurrence must be 
had to Pakenham's Case and Home's Case to investigate 
other points not so thorough-going but yet very important in 
an interpretation of the law. In Pakenham's Case, T. B. 42 
E. Ill, 3, there was a covenant by a prior for himself and 
his successors to sing in a certain manor of the plaintiff's 
ancestor, but it does not appear that the covenantee's heirs 
find assigns were mentioned. As a matter of fact the plain- 
tiff turned out to be a younger son and so could claim only 
as an assign, Mr, Justice Holmes says it ia generally taken 
that assigns were not mentioned, and presents the absence of 
mention as evidence that the right conferred by the cove- 
nantor was a hereditament and not a mere covenant. The 
conveyance of such a service could hardly require mention of 
assigns, it is true, if properly made ; but granting that such 
was here intended, conveyed in the language of a covenant, 
it is strange that all the requirements of covenants were not 
carried out, as earlier authorities seemed to require in as- 
sumed obligations the mention of assigns. Moreover the 
exact wording of the covenant is not given, so it is not ex- 
actly safe to assume that assigns were not named. It was 
very early to find the law carrying a covenant according to 
the real intention of the parties instead of confining the 
running to the letter of the creating instrument. Brooke, 
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Covenant, 32 (discussed above), reporting from 25 H. VIII, 
that the assigns of a lease may sue the lessor, adds that it 
migHt be done without the assign being named, and for this he 
cites 48 E. Ill, But as no such statement is reported in 48 
E. Ill, Brooke's statement can hardly be relied upon. So 
the first clear statement of such an implication appears in the 
case reported above from Moore, 179, pi. 300, where the 
benefit of a covenant was allowed to run to an assign, and 
Perryam J. said that the word "assigns" was not there, but 
that the word "heirs'" would avail to guarantee the distress 
to the assigns. Not very much, therefore, can be deduced, 
one way or the other, from the alleged omission of assigns 
from the covenant in Pakenham's Case. 

But a larger difficulty with the case, if it is to be regarded 
as a precedent for the law of covenants, is that there was 
apparently no transfer of land between the original parties ; 
indeed the covenanting prior seems to have had no connection 
whatever with the land on which he had to sing. Mr. Sugden 
do^ not admit this, but thinks the prior had an interest in 
the land. But if there were such an interest in the prior, it 
would hardly serve to simplify matters. It seems unavoid- 
able to say that if the case is really the running of covenants, 
it does gainsay the idea of the necessity for a conveyance — 
unless it could be said that, like the grant of a rent, it was 
the grant of the service together with a covenant that the 
service should be performed. This is of course untenable, 
however. 

But the most important question raised by Pakenham's 
Case is the necessity for privity of estate in the parties to 
whom covenants are to run. To be sure, l^ere was privity 
in Pakenham's Case ; but if assigns need not be named, and 
if there need not be any conveyance of distinct property, and 
if, as some of the judges thought, the covenant is annexed to 
the land as a part of it, why should not the covenant run to 
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any poBseesor in recognized possession of the land, irre- 
spective of his method of procuring it 

It has been shown in the third chapter why it seems likely 
that covenant ran only to those in privity of estate. Privity 
of estate refers to those who were legal and rightful succes- 
sors to the estate of the parties to the covenant. Indeed it 
probably means successors to land granted by one of the cove- 
nanting parties from a parcel held by the other; for in the 
time of implied warranty tenure always made a privity of 
estate between every holder of the parcel and every holder 
of the rest of the land, Bubinfeudation not being destroyed. 
As this was the law of warranty, thifi would he expected in 
the law of covenants. But if this is the law of covenants 
some of tiiB judges in Pakenham's Case certainly had in 
mind something else. They may not all have thought that 
it was the ordinary covenant ; one thoiight that it would not 
run at all. But the most satisfactory disposition of the case 
seems to be to regard it as an attempt to make a local custom, 
enforceable as a right to be acquired by prescription, have 
-the effect of a covenant and as such run with the land. The 
case, then, is of little service to the law of covenants, beyond 
Tevealing the acceptance of the notion that covenants can 
run with land.* 

Almost as much trouble has been raised by Home's Case, 
T. B. 2 H. rV, 6. The action was by an heir against a 
prior's successor for not performing divine services in the 
ancestor's chapel. The plaintiff had evidently tried to count 
both as heir and as holder of the land. If the plaintiff sued 
ae heir the case would occasion no difficulty; for it would 
lave been merely enforcing a personal covenant to the an- 
cestor.^ But the court seemed to halt between that and the 

iFor dtecusslon of Pakenham's Case see Co. Lit., 38Ga; Smith's 
Leading Cases, Note to Spencer's Case, Sth edition; Sugden on 
Vendors &nd Purchases, 14th ed., p. 6i6; Rawle on Covenants for 
Title, Sth ed.. p. 3S&, note; Holmes Com. Law, p. 395. 

* As a personal covenant It Is rather enrprlslng that the plaintiff 
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notion that he sued as landholder; and while it was proved 
that he was not holder of the land as assignee proper but in 
Ms wife's right, yet the court seemed to think that he should 
have his action because he could get as much good out of the 
singing in another's chapel as in his own; though this i& 
hardly a good reason. 

As there appears no grant of land in this case, the recogni- 
tion of the plainti£f's right as landowner could only be on 
the principle of Pakenham's Case ; and again we get nothing 
from the case but the mere fact that covenants may run with 
land, for the court seems to have thought that the plaintiff 
could sue either as heir or as landholder. H. C. L., 399. Mr. 
Sugden, however, says that the case decides that privity is 
necessary, and thinks this is confirmed in T. B. 1 H. IV, 1. 
— Sug. V. & P., 14th ed., p. 588. 

Considering, then, that nothing has so far been discovered 
to controvert conclusively the soundness of the propositions 
tentatively expressed at the beginning of this chapter and 
embraced in the definition in Chapter I, we are now prepared 
to examine the statute of 32 Henry VIII, Chapter 34, which 
may be called for convenience the Statute of Leases, to learn 
what effect it had upon the Common Law, and to make what 
inferences are possible from it as to the law before it was. 
enacted. 

could sue as lielr at tliis time, for tb« executor had already bees 
developed. In T. B. 48 E. Ill, 2, Percy ears that not even the exec- 
utor could be sued on & covenant. This must bave been among the 
laat caees of such general right to hetrs. In 32 H. VI, 32, Littleton 
says the heir may be sued In covenant on a lease lor ouster if htt 
have been mentioned and have effects; but If It Is to build a honee 
[a personal covenant. It would seem] then the action of covenant 
must be against the execntor. 
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THE STATDTB OP 82 HENBT VIU, OHAPTBB 84, AHD ITB 
EFFECTS. 

THE STATUTE.— Where before this time divers, as well 
temporal as ecclesiastical and religious persons, have made 
Bnndrj leasee, demiseB and grants to divers other persons, 
of aimdrj manors, lordships, fenns, meases, lands, tene- 
ments, meadows, pastures or other hereditaments, for term 
of life or lives, or for term of years, by writing under their 
seal or seals, containing certain conditions, covenants and 
agreements to be performed, as well on the part and he- 
half of the said lessees and grantees, their executors and as- 
signs, as on the behalf of the said lessors and grantors, their 
heirs and successors; (2) and forasmuch as by the Common 
Law of this realm, no atranger to any covenant, action or 
condition, shall take any advantage or benefit of the same, 
by any means or ways in the law, but only such as he par- 
ties or privies thereunto, by the reason whereof, as well all 
grantees of reversions, as also all grantees and patentees of 
the King our sovereign lord, of sundry manors, lordships, 
granges, ferms, meases, lands, tenements, meadows, pas- 
tures, or other hereditaments late belonging to monasteries, 
and other religious and ecclesiMtical houses dissolved, sup- 
pressed, renounced, relinquished, forfeited, given up, or by 
other means come to the hands and possession of the King's 
majesty since the fourth day of Febmary, the seven and 
twentieth year of his most noble reign, he excluded to have 
any entry or action against the said lessees and grantees, 
their executors or assigns, which the lessorB before that time 
mieht by the law have had against the same lessees for the 
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breach of au^ condition, covenant or agreement comprised 
in the indentoree of their said leasee, demisea and grants; 
(3) be it therefore enacted by the King, our aovereign lord, 
the lords spiritual and temporal and the commons, in this 
present parliament assembled, and b; authority of the same. 
That as well all and every person and persons, and bodies pol- 
itic, their heirs, successors and assigns, which hare or shall 
have any gift or grant of our said sovereign lord by his letters 
patents of any lordships, manors, lands, tenements, rents, 
parsonages, tithes, portions, or any other hereditaments, or 
of any reversion or reversions of the same, which did belong 
or appertain to any of the said monasteries, and other re- 
ligious and ecclesiastical houses, dissolved, suppressed, re- 
linquished, forfeited, or by any other means come to the 
King's hands since the said fourth day of February, the seven 
and twentieth year of his most noble reign, or which at any 
time heretofore did belong or appertain to any other person 
or persons, and after came to the hands of our said sover- 
eign lord, (4) as also all other persons being grantees or 
assignees to or by our said sovereign lord, the King, or to 
or by any other person or persons than the King's highness, 
and the heirs, executors, successors and assigns of every 
of them, (6) shall and may have and enjoy like ad- 
vantages against the lessees, their e:tecutor8, administrators 
and assigns, by entry for non-payment of the rent, or for 
doing of waste or other forfeiture; (6) and also shall and 
may have and enjoy all and every such like, and the same 
advantage, benefit and remedies by action only, for not per- 
forming of other conditions, covenants or agreements con- 
tained and expressed in the indentures of their said leases, 
demises or grants, against all and every the said lessees and 
farmers and grantees, their executors, administrators and 
assigns, as the said lessors or grantora themselves, or their 
heirs or successors, ought, should, or might have had and 
enjoyed at any time or times, (7) in like manner and form 
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as if the reversion of such lands, tenements or heredita- 
ments had not come to the hands of our said sovereign lord, 
or as our said sovereign lord, his heirs and successors, should 
or might have had and enjoyed in certain cases, by virtue 
of the act made at the first session of this present parlia- 
ment, if no such grant by letters patents had been made by 
his highness. 

II. Moreover be it enacted by authority aforesaid, That 
all farmers, lessees and grantees of lordships, manors, lands, 
tenements, rents, parsonages, tithes, portions, or any other 
hereditaments for term of years, life or lives, their executors, 
administrators and assigns, shall and may have like action, 
advantage and remedy against all and every person and per- 
sons and bodies politic, their heirs, successors and assigns, 
which have or shall have any gift or grant of the King, our 
sovereign lord, or of any other person or persons, of the 
reversion of the same manors, lands, tenements, and other 
hereditaments so letten, or any parcel thereof, for any con- 
dition, covenant or agreement contained or expressed in 
the indentures of their lease and leases, as the same lessees, 
or any of them might and should have had against the said 
lessors and grantors, their heirs and successors; (2) all ben- 
efits and advantages of recoveries in value by reason of any 
■warranty in deed or in law by voucher or otherwise only 
■excepted. 

THK LAW IN THE SBVBIU.L BTATBa BELATIVE TO THE BTATUTB 
OF 8S HENBY VIU, OH. 34. 

Throughout the United States and territories the subject 
matter of the Statute of 32 H. VIII, c. 34, has been handled 
in various ways. In a majority of jurisdictions, the statute 
has been in effect re^nacted. While the wording is al- 
ways different from the original statute, the same end has 
probably been attained, thoiigb several of the statutes have 
been ftiller, enacting some of the constructions put upon the 
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origmal statute. Nearly all the states whieh have attempted 
to codify the Common Law are included in this number. 

Other jurisdictionB, however, have merely generally en- 
acted that the English Common and Statute Law down to a 
certain time shall he conBidered part of the law of those jur- 
isdictions, so far as not in conflict with particular enaet- 
menta; and these, of course, may he taken as enacting the 
English Statute in term. 

Still other jurisdictionB have made no enactment on the 
subject, though early deciaions have indicated that the Eng- 
lish Statutes have been generally accepted along with the 
Common Law. While several others have given no ezprea- 
eion, judicial or otherwise, of a general acceptance, hut have 
enforced this particular statute without comment; and thiS' 
will probably be the case with others where no decision has 
80 far appeared. 

In one state, Ohio, it has been held that the Statute of 32 
H. VXII is not in force at all, and hence some misconception 
of the Common Law has followed. 

The following list of code and statute references and 4^ 
cisions in the absence of statutes has been inserted for con- 
venience in ascertaining the law in the several states. It 
has not been attempted to give always the last edition of stat- 
utes, as it is not a subject that would be ordinarily changed. 
In all cases the year of the edition is indicated, however, and 
it is generally the latest edition : 
Alabama. — The English Statute seems to have been accepted. 

Kerchants Ins. Co. v. Kazange, 22 Ala. 168. 
Arkansas. — The Common and Statute Law generally re-en- 
acted. See R. S. 1894, §600. 
California. — Statute re-enacted. Civil Code ed. 1880, 

§§1460-1466. 
Colorado. — English Law accepted. Cf. Hayes v. N. T. Glold 

Mining Co., 2 Col. 273. 
Connecticut. — No statutory enactment 
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Delaware.— Re^nacted. R. C. 1893, c. 120, §1647. 

Dakota.— Rfrenactod broadly. Code 1877, §§817-826. 

Horida. — No reference to statute. 

Georgia. — No statutoiy reference. 

Idaho.— Reenacted. R. S. 1887, §§2876-7. 

lUinois.— Re^naeted. St 1896, c. 80, §§14-15. 

Indiana.— Re-enacted. R. 8. 1896, §5218. 

Iowa. — Eng. Law apparently accepted. Collamer v. Kelley, 
12 la. 319. 

Kansas. — General re-enactment of Common Law. R. S. 
1897, p. 99. 

Kentucl^. — No statutory enactment, but all statutes before 
Jac. 1 are accepted. See Ray r. Sweeney, 14 Bush. 1. 

Louisiana. — No statutory enactment. 

Maine. — No statutory enactment. 

Maryland. — Good by acceptance. Cf. Alex. Brit. Stata. in 
Force in Md., p. 335. 

Massachusetts. — No statutory enactment, but apparently ac- 
cepted. Morse v. Aldrich, 19 Pick. 449. 

Michigan. — No statutory enactment. Apparently accepted. 
Lee V. Payne, 4 Mich. 106. 

Minnesota. — ^English Law accepted. Cf. Leppla v. Mackey, 
31 Minn. 75. 

MissisBippi.- Re-enacted. See Code 1892, §§ 2539, 2540. 

Missouri. — Gteneral enactment of Common Law and Stat- 
utes before 4 Jac I. See R. S. 1889, §6561. 

Montana. — ^Re-enacted. Civil Code, §§1274-5. In Montana 
covenants in grants, benefits and burdens run by Civ. 
Code, §1983, et seq. 

Nebraska. — No statutory enactment. 

Nevada. — In force by construction of Act. Oct. 30, 1861, 
adopting the Common Law, replaced by Gea. St 1885, 
§3021. See Evans v. Cook, 11 Nev. 69 j Clark v. Clark, 
17 Nev. 124. 
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Kew HampHhire. — No statutory enactment, but appar^itly 
accepted. Murpliy v. Minot, i N. H. 251. 

New Jersey.— Ee<nactei Gen. StaL 1896, p. 880, 
§§135-6. 

New Mexico. — No statutory enactment 

New Tort— Re-enacted. 1 E. S. 747, §§33, 24. VoL 2, 
9th ed. by Bks. & Bro., p. 1820. 

North Carolina.— Re-enacted. Code 1893, §§1331-2, 1765. 

North Dakota.— Ke^nacted. R. C. 1895, §3367. 

Ohio. — No statutory reference; apparently the statute is 
not in force.' 

Oklahoma.— Re-enacted. St. 1893, §3740. 

Oregon. — No statutory enactment. 

Pennsylvania. — Re-enacted as to recovery of possession Feb. 
20, 1867, P. L. 30, §1. General Common Law and 
Stat, generally enacted Jan. 28, 1777 ; see Kep. & Lewis 
Dig. 106, 1— Cf. Jiaher v. Lewie, 1 Clark 428. 

Rhode Island.— Re-enacted loosely; see G. S. 1896, p. 661; 
and Eng. Stat, before Independence taken as part of 
Common Law, id. p. 1108. 

South Carolina. — Not included in Eng. Statutes Re-enacted 
in 1712 (see Grimke 8. C. Public Laws) ; and no statu- 
tory reference. 

South Dakota. — See Dakota. 

1 In Haeur? \. Southworth, 9 Oh. SL S40, tbe court utid: "It haa 
bees decided bj this court that the statute of 32 H. VIII, c. 34, Is 
not In force In this state, and that an assignee of the reveralon can 
not maintain an action upon the coTenants In the lease. But if the 
covenant be asBlgnable In equity, bo that an action might have been 
maintained In the name of the sBslgnor, or relief obtained bj a suit 
in equity, our code of civil procedure operates upon the remedy, 
«Ten more extensively than the Stat, of 32 H. VIII, c. 84. For 
■whether the covenant be collateral or Inhere In the land. It it b« 
assigned, the assl^ee not only may, but, as the party beneflclally 
Interested, must sue In his own name." But compare Newburg 
Petroleum Co. v. Weare, 44 Oh. St 604, where thie decleton seems ta 
bave been overlooked. 
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Tennessee. — Common Law and English Statutes enact«d 
generally in Laws Nor. Car. and endorsed in Constitu- 
tion of Tenn. 1796, Art. 10, §2. See Scott's Laws of 
Tenn. 1715-1820, vol. 1, pp. 226, 535. 
Texas. — Common Law generally enacted. See Sayle's Tex. 

Civ. Stats. Art 3258. 
Utah. — No statutory enactment. 

Vermont — Common Law adopted generally; see Stat 1894, 
§898; and see Giddings v. Smith, 15 Vt 344, that thia 
probably includes early English Statutes. 
Virginia.— Re-enacted. See Code 1887, §§2781, 2782. 
Washington. — No statutory enactment 
West Virginia.— Ke-enacted. Code 1891, c. 93, §§1-2. 
Wisconsin.— Ke-enacted ; see State. 1889, §§2194, 2195. 
Wyoming. — Common Law and Statutes adopted; see Code 
1887, §498. 
At the time of enactment of this statute of 32 Henry Vlll, 
c. 34, many lands belonging to the church had come into the 
hands of the King by operation of the statutes of mortmain, 
after all evasions invented by the clergy had been of no avaiL 
As this property was not ancient desmeane, the particular 
crown property, but such as the King could grant out again, 
much of it had been granted over to patentees and other par- 
ties whom the 1st section of the Statute of Leases recounts. 
Much of this land, however, was subject to leases when it fell 
into the hands of the King, and coming as it did by for- 
feiture, the Tfing lost many of the usual incidents of leases 
vrhich so far help to protect the property. He could not enter 
upon failure of rent or upon waste ; for these were privileges 
which a grantor only or his heirs could exercise. He could 
not claim conditions or covenants in the lease, for these all 
required a privity or personal succession to be enforced. All 
these, then, were great hindrances to the grantees of the 
King in their full enjoyment of the property granted, and 
gave rise to the statute which we are considering. 
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The statute, then, gave a right to all executors, heira or 
assigns of the King to enter for failure of rent or for waste. 
And it gave to all such the same rights on all covenants and 
conditions which the original lessors might have had. 

It is especially to be noted that the statute did not cover 
covenants in an^^hing but leases, though it is probable that 
many of the lands so regranted must have been benefited by 
covenants running at that time with properties owned in fee. 
Whether it was only because loss of such covenants was 
not presented to the l^slators that fee properties were not 
included we cannot telL It would seem strong to say Hh&t it 
is evidence that other covenants were regarded as incor- 
poreal rights and for that reason ran with the bound and 
benefited land into whose-so-ever hands they might come. We 
have no evidence that the law treated covenants by the lessee 
in leases in any way differently from covenants by the grantee 
of fees at any time ; so if the statute is evidence of anything, 
the requirement of privity in leases shows that privity was 
always necessary to take advantage of covenants. And as 
nobody claims that the covenant of a lessee for years to repair 
can be called an easement to the reversioner, it must be 
proved that the law contemplated a difference between that 
covenant and such a covenant by a fee owner as to keep clear 
a drain, or it is likely that privity was always necessary. 

Now the statute gives to these grantees aU the rights 
which the original lessors bad. The lessors had all rights 
against the lessees and their heirs and assigns when men- 
tioned. So the grantees get the right to sue without being 
mentioned in the original lease, to claim all the benefits and 
to enforce the burdens where successors of the lessee were 
mentioned. Moreover, as the statute mentions all covenants, 
it should have given rights however nearly the covenants con- 
cerned the land ; though how far this last was carried out wiU 
appear later in the consideration of Spencer's Case. 

Then the statute, after remedying the evil caused by lack 
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of pririt; between the lessor and the King, does not confijie 
"these privileges to grantees of the King, but adds that thej 
shall pass to all assignees of reversion. These assignees, 
being of the parties, however, did not lack privity and so far 
as they were mentioned in the leases as beneficiaries got notii- 
ing more by the statute. Indeed, Mr, Sugden says that as 
far as privity existed the statute was merely declaratory, 
Sngden, V. & P., 14 ed., p. 582. To a certain extent, how- 
ever, it was effective in that it gives to all assigns the rights 
of all covenants, and that whether they were mentioned or 
not. 

Now to note what was done on the lessee's side by the 
statute. Mr. Sugden says, that tbe legislators added the 
second clause merely to avoid seeming to give everything to 
the lords and nothing to the tenants. The one chief benefit 
they could have received from the reversioners was the bene- 
fit of warranty^ but that the statute expressly excepted, 
though if Bracton's notion was true that warranty bound a 
lord by escheat they would probably have had that othei^ 
wise. The statute enacts that the lessees or their assigns might 
have the same remedies against these new grantees which the 
lessees might have had against the original lessors. And, 
whatever Mr. Sugden meant, this was a new right ; for it dis- 
pensed with the requirement of privity, it dispensed with 
the requirement of mention, and it dispensed with the re- 
quirement that the covenant should closely concern the land. 
But this is all that the statute granted to assignees of lessees. 

It is readily noted, then, that the statute is directed chiefly 
against the absence of privity, and that it did not assume that 
it was before impossible for either benefits or burdens to 
Tun with the land. On the contrary it is especiaUy asBUmed 
that they eould nm, for it will be noticed that the statute says 
nothing about giving rights to the covenantee against as- 
signees of the covenantor. It gives assignees of the cove- 
nantee in reversion rights which the original covenantee had ; 
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and it gives asBiguees of the covenantee in lease those rights 
against assignees of the covenantor which the original cove- 
nantee had; and surely it will not be claimed by any one that 
this verbiage was all idle and that the covenantee had nO' 
right to enforce the burden of the covenant beyond the cove- 
nantor himself. But as the statute says nothing to make 
burdens of covenants run, they must run because of the Com- 
mon Law alone, and it is clear that the notion of the statute 
assuming that the burden of a covenant wiU not run is utterly 
without foundation. Therefore the much exaggerated ef- 
fect of the Statute of 32 Henry VIII, c. 34, is reduced to- 
this alone: It dispenses with any requirement of privity 
for an action of covenant on the agreements in leases; it dis- 
penses with the requirement of mentioning the executors, 
heirs, or assigns for the privileges of action except in the case 
of the burden of the lessee's covenant, an exception which 
has been wisely overlooked; and it dispenses with the re- 
quirement that the covenant should closely concern the land. 
The last two points we shall find that Lord Coke mixed up; 
so that the effect is probably reduced to the dispensing with 
privity in the reversion alone. 

If this conclusion is sound we have but just secured a 
sound basis for work. Three hundred years of decisions have 
come down to us based on a misconception or a confused con- 
ception of the Common Law, and they present the discour- 
aging labor of being sifted out to see how far it is possible 
to return toward the simple state of the law from which they 
rose. The chief blessing of the Common Law presents at 
once its chief drawback. That pliability which enables it to 
yield to the requirements of civilization we find has bent it 
60 far away from the truth that it will take a Court of Titans 
to pull it back. The cumulative mass of decisions ever di- 
rected to granting the plaintiff the benefits the judges hon- 
estly believed to be possessed, has been shifted from one 
ground to another, now giving full rights to the assignee, now 
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denying them after death and administration of tJie cove- 
nantor — until finally the point has been reached in England 
and in some of our states where a plaintiff can obtain only 
a limited equitable relief and in many cases is without help 
entirely. 
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CHAPTER VI. 

OOVBNANTB IW LKAaKS, 

At the expense of breaking somewhat into the line of rea- 
aoning it aeemB best to consider here the operation of cove- 
napts in leases since the statute in England, and the result- 
ing law under the same or later local statutes in America. 
The English statute was said to dispense with the necessity of 
priTit7 of estate between succeeding holders of the reversion. 
That statute was broad enough to cover not only grantees of 
forfeited lands in the hands of the King or lor^, but also 
all grantees or assigns of lands, which would include as- 
signees or disseisors who might be in possession of the lands 
of the lessor. But there is much doubt whether the average 
American statute is so broad. As there is no occasion to con- 
sider forfeited lands, in the United States, the average statute 
re-enacting the British statute provides for assignees of the 
lessor and assignees of the lessee, and as these can in their 
nature be only in privity of estate, the statute cannot he said 
to supplant privity at all. This ie true, too, of the normal 
case of transfer of reversions between lessor and assignee in 
England, so that in the msjority of cases, the statute seems 
unnecessary. But the later judges fail to accept the fact that 
in these cases the covenants ran by the Common Law, Even 
Sergeant Williams says "the better opinion seems to he that 
the assignee of the reversion could not bring an action of cove- 
nant at Common Law, but it is given by the Statute of 82 H. 
Vni, c. 84," Thursby v. Plant, I Wm. Saund. 240, N. 3, 
thon^ his cil;ations for this are all decisions made one or 
two centuries after the statute, — ^Barker v. Damon, 3 Mod. 
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337; Thrale v. Cornwall, I Wils. 165; Webb v. EusseU, 3 
T. R. 401. 

It IB unneceBsaiy to rehearse here the historical proofs 
~whj such a position is tmaonnd ; hut as the lawyers thought 
the right was given hj the statute it is important to see how 
they decided tiiat the statute accomplished it. Having the 
operation of the Btatnte in OBsignments of the land forfeited 
■to the King, and realizing that there was no Bnccesaion bj- act 
of the parties in those cases, the natural suggestion would he 
that the statute operated always by transferring privity of 
estate. But as privity of estate in the sense of voluntary 
succession occurred every day long before the statute, it 
would not explain matters to say that the statute operated 
hy transferring privity of estate; so the idea arose that 
the statute operated to transfer privity of contract Mean- 
"while the correct idea of what was privity of estate seems to 
have been confused, and it became an argued question 
"whether the statute operated to transfer the one or the other. 
The real meaning of the idea that the statute operated by 
transferring privity of estate probably was that the statute 
attached the covenant to the property, and then the assign- 
ment carried both covenant and property to an assignea 
Thus in Barker v. Damon, 3 Mod. 337, the court admitted 
that the assignee of a reversion could bring covenant at 
Common Law for matters on the land, but thought that the 
statute attached to the land other covenants and that the as- 
signee's rights to Bue on these lay in privity of estate. 

But Sergeant Williams' principal case of Thursby v. Plant 
held that the statute transferred privity of contract, and Ser^ 
geant WiUiama came to the same conclusion. This did not 
satisfy a subsequent editor of that case, however; for it is 
pointed out, I Wm. Saund., p. 241, note, that if the statute 
transferred to the assignee the privity of contract, how could 
it be that the original lessor could still sue i — a question of 
course unanswerable, as two people cannot be the same con- 



1/ Google 



84 C07BNANTS Ur LBASBS. 

tracting part^ at the same time, even though die statute 
could change parties. As the position had been refused, 
moreover, that the statute operated by transferring privity 
of estate, the only position left is to say that &e statute 
operates only to dispense with the necessity of privity of 
contract. But Sergeknt Williams had already admitted that 
privity of contract was not necesaary before the statute, for 
be said in the same note that covenants probably ran with 
the lease side at Common Law, thotigh not with the reversion. 
If, then, covenants ran with the lease at Common Law, as 
there seems no doubt from the year book citations above, 
the truth must lie in the idea that the statute attaches the 
covenant to the land so that it runs to any one within the 
terms of the statute, or the statute is in the ordinary case of 
assignment merely declaratory. 

The practical question in the whole matter is whether an 
assignee's action on the covenant is local or transitory. The 
sub-commentator to Williams concludes that as the action is 
given by the statute it need not be local, I Wm. Saund., p. 
241, note; and see Thrale v. Cornwall, I Wils. 165 ; Webb v. 
Russell, 3 T. E. 393 ; Isherwood v. Oldenow, 3 M. & Sel. 
896. But however sound that may be, the notion that has 
generally gotten hold is that the action is based on privity of 
estate, and is probably local in most jurisdictions ; and so in 
America generally in states where covenants run with a fee. 
1 Smith's Leading Cases, 8th ed., p. 235 ; Sugden, Vend, and 
Pur., 14th ed., p. 583 ; Barker v. Damon, 3 Mod. 877 ; Walk- 
er's Case, 3 Co. 22b, (semble) ; Salisbury v. Shirley, 66 CaL 
223; Bonetti v. Treat, 91 Cal. 223; Peers v. ConaoL Coal 
Co., 166 m. 361; Hintz v. Thomas, 7 Md. 346; Donelsou 
V. Polk, 64 Md. ^01 ; Patty v. Bogle, 59 Miss. 491 ; St. 
Louis Pub. School v. Boatman Ins. Co., 6 Mo. App. 91; 
Guinzburg v. Claude, 28 Mo. App. 258; Chads v. Clark, 
S Barb., Cb. 52 ; but compare Marshall v. Lippman, 16 Hun. 
110; Nesbit v. Nesbit, Taylor (Nor. Car.) 82 (semble); 
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llorgan v. Yard, 12 W. N. C. 449 ; Drake v. Laooe, 157 Pa. 
17 (semble) ; Bowdre v. Hampton, 6 Rich. 208, 223. In 
Worley v. Hineman, 6 Ind. App. 240, 248, and Univ. of Vt. 
V. Joalyn, 21 Vt. 52, the action is made transitory by statute. 

In Wheeler v. Schad, 7 Nev. 204, it appears that an action 
on a covenant in a grant need not be local. 

In Isherwood v. Oldenow, Lord EUenborough su^ested 
that however the question might be argued in the matter of 
covenants in grante, a lease, even from remote times, was only 
a contract of which an entry was the consummation; and 
locality could have nothing to do with any rights arising on 
a purely contractual relation. Thia would seem evidently the 
root of the matter, except that there is no ground even for 
a distinction between leases and grants. We have seen tliat 
warranty was really nothing but a contract, and while under 
the feudal law it became an incident to tiie holding of every 
estate, the espreas warranty in terms extended or limited 
the running at the will of the parties. Privity of estate 
served merely to indicate who were meant to be included 
under the designation "heirs" or "assigns" to take advantage 
of the contract. True enough, to get the real advantage of the 
old warranty in the judgment that the voucher have other 
]ands, the vouching to warranty must have had a local nature, 
as only a local court could carry out a judgment to give 
the voucher other lands ; but so far as giving damages are con- 
cerned, that the action be brought at the place where the land 
lies is as unnecessary as in case of any other action on a 
contract. Further evidence that the assignee's obligation is 
distinctly contractual may be deduced from the holding that 
where the lease contains an express covenant the assignee 
even cannot be sued on an implied contract for use and occu- 
pation. Glover v. Wilson, 2 Barb. 264 ; Mamey v. Byrd, 11 
Hump. 95. 

It is perhaps unnecessary to point out that the wei^t of 
American decisions that action on the covenant is local should 
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conatitate no decisive reason for continuing such law, ae Hio 
real question ia the proper fonim for an action of contract, 
and not the localitj for any peculiar real proceedings. 

One difficulty arises with the idea that actions depend en- 
tirely on the contract assumed and that assignees sue by vir- 
tue of being specified and not by their owning the land. So' 
long as the aaaign ia intended to take, the action may not be 
local; but how about involuntary aaeigneee — purchasers at 
sale under mortgage, tax sales, and executions at law i That 
such purchasers are in by privity of estate there is no doubt, 
for the law professes to sell the debtor's title and right and. 
no other. But are they assigns within the meaning of the 
original covenantor when he agreed to be liable to assigns ? 
Did not assigns mean voluntary assigns 1 We know that the 
law is very particular in other branches to restrain the bene- 
fits or consequences of conditions where they were not volun- 
tarily granted. Witness the law of restraints and forfeitures, 
upon alienation of property. But there is universal accept- 
ance of the notion that such vendees have all the rights of 
the contract Hayes v. N. T. Gold Mining Co., 2 CoL 273 ; 
White V. Whitney, 3 Met (Maaa.), 81 (by statute) ; Ely v, 
Hergesell, 46 Mich. 325 ; Kearney v. Post, 1 Sanford, 105 ;. 
Andrews v. Walcott, 16 Barb. 21 ; Mygatt v. Coe, 142 N. T. 
18 ; Simons v. Vanlngen, 86 Pa. 330 ; Williams v. Baugh, 
9 Lea 455; Re Huddell, 16 Fed. Eep. 373; several of the 
cases being covenants for title in fees, thou^ the point is 
the same. 

So far as leases are concerned it may be said that the word- 
ing of the statute is enough to cover all assigns, and so they 
may be included in the rights; but it is hardly necessary to 
remind the reader that the notion of an involuntary assignee 
was entirely unknown to the framers of the Statute of 33 
H. VIII, as mortgage or execution sales were creatures of 
the later law, and the remedies by early statutes merely gave 
possession of the lands to hold for the profits until debts were 
paid. 
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It is surpriaing that the notion that actions rest upon priv- 
ity of estate should have gained such hold in the light of the 
parallel cases of leases not under seal. It is well settled that 
the statute does not cover such leases. Glover v. Cope, 3 
Lev. 326; Selwyn'a Niai Prius., Cov, V., p. 441, 18th ed.; 
Parke B. in Buekworth v. Simpson, 1 C. M. & R. 834; 
assumption of counsel in Bridges v. Lewis, 3 Q. B. 603 ; 
Standen v. Christmas, 10 Q. B. 135; Bickford v. ParsouB, 
5 C. B. 920 ; I Smith's Leading Cases, 9th ed., note to Spen- 
cer's C^se ; Sheets v. Selden, I Wall 177 ; Kennedy v. Owen, 
136 Mass. 199. 

Eights and obligations contained in these leases therefore 
can be enforced by assignees only aa in assignments of any 
other chose in action — by suit in the name of the original 
parties. Bickford v. Parsons (supra) ; and see I Smith's 
Lead. Cas., 9th ed., p. 181. For enforcing that right there 
has never been any suggestion that locality must be observed. 

The parallel law of leases not under seal has been extended 
in a very interesting way, involving some quite difficult 
^estions. While it was clear enough that personal contracts 
or obligations could be enforced only in the name of Uie 
original parties, it was realized that the main rights of land- 
lords were in no way dependent upon such recourses. The 
chief claim upon the tenant — the claim for rent — and the 
right to distrain for it, were not personal claims; and dis- 
traint would always enable the reversioner to get his rent, 
subject only to the necessity of a suit in replevin if the 
tenant denied his right. Koreover, by the Statute 11 G«o. 
II, c. 19, sec. 14, attornment by the tenant was done away 
with ; and after that an action of debt was admitted to lie. 
Per Lord Denman in Standen v. Christmas, 10 Q. B. 136. 
But when the assignee sought to bring assumpsit for use 
and occupation a contract was to be implied and further 
invention became necessary, for the Common Law thoroughly 
observes the maxim that no contract can be implied where 
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another clearly exists, and in these cases there existed the 
lease contract between the assignor and the lessee. 

But ae the point generally arose on an ordinary lease in 
'writing from which the seal had been omitted, it was said 
that the lessor having named his aligns, intended them to 
have the benefit of the contract and contracted for them as 
well as for himself. On this ground such an action was al- 
lowed in the assignee's name. Standen v. Christmas, 10 Q. 
B. 135 ; Cf. Elliott v. Johnson, L. R. 2 Q. B. 120. But 
does not the theory prove too much ? The lessor must contract 
as agent of a future assignee, and the assignee must ratify 
either when he sues for use and occupation or before that 
time. That is to say, the conception is a double contract, one 
between the lessee and the lessor for himself, and another 
between the lessee and the lessor as agent for an indicated 
possible assignee. But though such a state of affairs is con- 
ceivable, it may be asked, if the lessor can be agent to con- 
tract for use and occupation by the tenant, why can he not 
contract as agent for those other agreements in the lease, as 
repairing, etc., which Lord Denman expressly confined to 
covenants and thought enforceable by those assignees only 
who are covered by the statute ? It would seem evident, on 
the whole, that no such agency was intended. 

In certain of the United States which recognize the right 
of a beneficiary under a contract to sue in his own name at 
law, the matter might be more easily handled. If the lessor 
be taken to have covenanted with the lessee to do certain 
things for the lessor himself as well as for the lessor's assign, 
it might indeed be argued that though the formal lease con- 
tinued, the assignee of the lessor might enforce the agreement 
Such an application of the doctrine would be novel, how- 
ever, and it would be probably very limited in its operation, 
perhaps being confined to the payment of rent or agreements 
to do certain specific things. As the right of beneficiaries 
to sue at law on contracts is not recognized in England, such 
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■waa not the meaning of Lord Denman in Standen v. Christ- 
mas. 

It is hardly within the province of this essay to discuss 
how the asaignment of the reversion should carry with it the 
Tight to sue in the name of the assignor for benefits of con- 
tracts made with him personally. Such a question belongs 
rather to the study of the relation between landlord and 
tenant 

But though no new contract can be implied between the 
■assignee of the reversion and the lessee while the former 
contract of occupation between the assignor and the lessee 
stiil continues, yet presumptions can be made very naturally 
at the termination of the prior contract of lease. So where 
the leases are short, and a new landlord has come in, there 
is no difficulty in presuming a renewal of the same contract 
though between different parties. This was done in Buck- 
worth T, Simpson, 1 C. M. & E, 834. And comparison may 
be made with Lumby v. Hodgson, 16 East, 99. 

In Cornish v. Stubbs, L. E., S C. P. 334, a landlord had 
leased by parole with right to discontinue on a week's notice. 
The lease gave the tenant certain licenses. The lessor hav- 
ing died, the plaintiff, his son, accepted the regular rent. The 
«ourt held that there was an implied continuance of the 
former lease with its privileges, one of which waa a reason- 
able time for the tenant to remove his effects. Mr. Justice 
Willes held that it was a contract right annexed to the land, 
as the law annexed such rights to tenures at will and for 
life. This uncertain doctrine was disregarded, however, in 
Smith T. Eggleston, L. K., 9 C. P. 145, and it was made a 
question for the jury whether the old lease was affirmed by 
the new lessor. It is needless to remark the soundness of thia 
last view of the situation. 

But whatever difficulty may be encountered in the ex- 
planation of the running of benefits in parole leases, in the 
carrying of burdens, it is believed no difficulty is encountered. 
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In Mansel v. Norton, 22 Ch. D. 769, one M., possessed of 
lands in fee, prepared a lease for seven years with covenants 
to pay for all the tenant's property to be foand on the farm 
at the end of the lease. The lease was never executed, and 
so the holding was by parole. M. died, willing another term 
for one thousand years in trust, and subject to the terms 
willed the farm to the plaintiff for life. The plaintifF en- 
tered, and at the end of the seven years' term paid the tenant 
for the property on the land and brought his bill to recover 
the amount from the estate of M. The court, Sir G^oi^ 
Jessel, held that the obligation to pay for the tenant's prop- 
erty was one running wiUi the land and that the plaintiff as 
owner of the land was primarily respoosible and could not 
recover. 

This decision, better than any other, brings out the fact 
that the gist of the matter of the running of agreements is 
the relation of principal and surety. If the covenant was one 
intended to run with the land, the land was to be ultimately 
liable, into whose hands soever it should come. An assignee 
v&s expected to take it, benefits and burdens alike. The 
plaintiff, therefore, having assumed what it was contemplated 
that he should assume, had no right to recover against the 
personal representative who took the place of the former 
owner as mere surety of the carrying out of the agreement. 
Of course it was inunaterlal whether the lease was under 
seal or merely parola' 

The principle will come out more clearly in a discussion, 
of parties to actions and their respective rights. So without 

1 In saylDE that between the parties tbe land Is regaraed bb ulti- 
mately liable. It is not to be understood that the covenant binds the 
land itself like an easement, aHectlsg tbe possessor, however ha 
come into title. Sucta an Idea of covenants was repudiated In 
Chapter III. All that is meant here la that parties legally assigning 
the land among themselves usually consider that the burden of an 
agreement la to be met by the proceeds or general value of the 
land; and that the land presumably cost tbe owner more or less in 
consideration of the obligation attached to It 
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ttopping to examine how far the courte would have entei^ 
tained a bill hy the representative against this devisee for the 
value of the tenant's properly had the devisee refused to pay 
and the representative paid the tenant, let us proceed at once 
to conaider the parties to actions in the ordinary case of leases 
under seal. 

For convenience let the parties be taken up in tiieir order 
with regard to both benefits and burdens. 

So long as the lessor remains in possession of the reversion 
his rights or liabilities are of little importance, as it is but a 
matter of contract. But after he has assigned the reversion 
and his assignee has gained full rights, whether by the stat- 
ute of 32 H. YIII, or otherwise, it becomes important to 
know whether the lessor's obligations and rights still con- 
tinue. His rights must continue at least in name, as the 
covenant was distinctly with him, I Wm. Saund., Thnraby v. 
Plant, note, p. 241 (but see Stoddard v. Emery, 128 Pa. 
436, contra, which is not to be sustained) ; but whether the 
lessor can recover nominal damages or full damages the 
courts seem not to have decided. If the breach by the lessee 
occurred during the lessor's ownership of the reversion there 
would seem no reason why the lessor's damages should not 
be full, as the assignee can recover for those breaches only 
which occur after he receives assignment (see the same cita- 
tion) ; but for breaches after the lessor has assigned, nominal 
damages should be all he should recover, as full damages 
would be held in trust for his assignee and the assignee can 
sue the delinquent for himself and does not need the assignor 
to sue for him. The lessor's duties, however, must continue 
full, and he must trust to his right against his assignee to 
recoup for any outlay to which he is subjected after the 
assignment. 

While the courts seem to have had little occasion to con- 
sider the lessor's burdens continuing after he has assigned, 
they have had much to say about the lessee's burdens continu- 
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iug after he has assigned ; and it is believed that the point ia 
the same. On the other hand the lessee's continuing benefits 
have met with a noticeable lack of consideration, so that any 
rights he maj have after he has assigned his term may be 
passed over as similar to those of the lessor after he has 
assigned the reversion. The assignment of the term would 
not destroy the original lessee's right to sue for covenants 
subsequently broken, though it would seem to carry with it 
to the assignee a complete legal right to sue at law for cove- 
nants broken during his holding. Then the original lessee 
would he compelled to hold in trust for his assignees any- 
thing be might receive on breaches after assignment, while 
at the same time the assignee would have hia action at law, 
although he would be allowed full satisfaction but onee.^ 

If the lessee was not obliged to pay over to the assignee 
any money thus received, then this would mean that the 
covenantor's payment to the lessee would be no defence to the 
assignee's demand. In England this might frequently hap- 
pen, although with us the records would give the covenantor 
ample notice of the assignment. In Cronin v, Watkins, 1 
Tenn. Ch. 119, it was held that a covenantor who has paid 
the lessee without notice of the assignment is not liable to 
the assignee, as the re^stration could give no notice that a 
merely personal obligation of the lessor had been shifted 
to the assignee. But the suit was in equity, and in the as- 
signor's name, it being held that the covenant did not run at 
law without the mentioning of assigns, and it might possibly 
be held that registration is no notice of the transfer of a 
covenant which cannot be recognized as transferred at law. 

i ThlB principle fa evident from the declelon In F^ery etc. Brew- 
erles v. Singleton [1S991, 1 Ch. 86. There a lessee for rears had 
agreed to assign his lease and the prospective assignee had entered 
and had even paid some of the rents to the lessor. But when th« 
proBpectlve aeelgnee sought, In hU own name, to enforce the lessor's 
covenant In the lease, the court held that this plalntllT was not the 
person to enforce the covenant, he not being the legal owner of the 
lease. The lessee himself etlll had the right. 
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Now, as to the lessee's burdens coDtinuing after assign- 
ment. While the lessee's right to the possession under a 
lease for years is merely a contract, so that it is a little more 
confusing to speak of this right to possession as being pri- 
marily burdened by the lessee's covenant as the freehold in. 
land may be said to be burdened by the lessor's corenants; 
yet when a lessee asaigna his right he assigns something which, 
can be readily conceived aa carrying burdens and benefits, 
as well as a reversion ; and as the possessor of the lease is the 
one to he primarily liable, the relation of principal and 
surety is the same. It will be seen that the decisions fully 
sustain this position. Thxa after the lessee assigns hia t«rm 
he is of course still liable to the reversioner on the covenants. 
Bacbelour and Gage's Case, Cro. Car. 188 ; Scott v. Lunt, t 
Peters 596; Cobum v. Goodall, 72 Cal. 498; Bonetti v. 
Treat, 91 CaL 253; Wilson v. Gerhardt, 9 CoL 585; Con- 
solidated Coal Co. V. Peers, 39 111. App. 453 ; same case, 
59 HI. App. 595, 166 111. 361; Fletcher v. McFarlane, 12 
Mass. 431 ; Pfaff v. Golden, 126 Mass. 402 ; Beane v. Cald- 
well, 12T Mass. 242; Greenleaf v. Allen, 127 Mass. 248; 
Wineman v. Philips, 93 Mich. 223 ; Patty v. Bogle, 59 Miss. 
491 ; Hendrix v. Dickson, 69 Mo. App. 197 ; Bouscaren v. 
Brown, 40 Neb. 422; Hunt v. Gardine, 53 N. J. L. 530; 
Smith V. Harrison, 42 O. St. 180 ; KuncHe v. Wynick, 1 
DalL 326; Dewey v. Dupuy, 2 W. & S. 553; Hanger v. 
Bacon, 22 N. T. Supp. 551 ; Almy v. Greene, 13 E. I. 350 ; 
Shaw V. Partridge, 17 Vt. 626. Nor is he any less liable 
because the lessor has accepted rent from the assignee, which 
he had done in Bachelour and Gage's Case and in several of 
the American Cases just cited. See also Damb v. Hoftnan, 
3 F. D. Smith 361; Wall v. Hinds, 4 Gray 256; Graveling 
T. DeHart, 54 N. J. L. 338.' But if the lessee be required 

1 Of course the lessor c&n have but one satisfaction of the core* 
nact. Whetstone v. McCartney, 32 Mo. App. 430. It la often said 
that the leasee Is not liable after assignment on Implied corenanta. 
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to saetain tlie full obligation after assigiuTig the term, it ia 
said that there is an implied covenant by the assigna to in- 
denmify him. Burnett v. Lynch, 5 B. & C. 589 ; Wolver- 
idge V. Steward, 1 Or. & M. 644 ; Humble v. Langston, 7 M. 
& W. 617 ; Moule v. Garrett, L. E., 5 Ex. 132, L. E., 7 Ex. 
101 ; Brinkley v. Hamherley, 67 Md. 169. 

The judges have distinctly called this the implied contract 
of suretyship. Thus Baron Parke said in Humble v. Langs- 
ton, "The aseignee of a lease becomes liable to the lessor for 
the performance of all the covenants which run with the land, 
and the lessee is also liable in the nature of a surety as be- 
tween himself and the assignee for the performance of the 
same covenants." And Lord Denman in Wolveridge v. 
Steward thus worded it fully: "The effect of the assignment 
is, that the lessee becomes a surety to the lessor for the as- 
signee, who as between himself and the lessor, is the prin- 
cipal, bound, whilst he is assignee to pay the rent, — and the 
surety after paying the debt, or discharging the obligation to 
which he is liable has this remedy over against the prin- 
cipal.'" 

e. g. CharlesB v. Froebel, il Uo. App. 4G. It 1b evident that tble Is 
bnt anatber way of eayliiK that there Is ao longer any covenant at 
all. The covenant Is Implied from the fact that the lessee Is In 
poBaession of the premises, and If there has been a complete assign- 
ment, there le no longer any reason to Imply a contract between the 
leeaor and the former leseee. This Is set forth with great clearneee 
In Consumers' Ice Go. v. Blzter, 84 Hd. 437. 

What is an Implied covenant should not be a matter of doubt. 
It la drawn from acte, not from wrltlnge. Any expreeeton of the 
parties Indicating that a covenant was Intended, would seem In 
nature an express covenant So Klmpton v. Walker, 9 Vt. 191. that 
"yielding and paying" makes an Implied covenant seems hardly to 
be auatalned. 

I In Houle V. Qarrett, L R. 7, Ex. 101, In the Exchequer Chamber, 
Hr. Jastice Wllles expressed the same principle In broader language, 
as follows: "I am of the same opinion, on the ground that where 
a party Is liable at law by immediate privity of contract, which con- 
tract also confers a benefit, and the obligation of the contract Is 
commoD to him and to the defendant, but the whole beneQt of tho 
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The liability of the leBsee after the term hae been assigned 
ie confined, however, to action of covenant. Thus the action 
of debt, not being a purely contractual claim, after the 
lessee has assigned the term and the assignee has once paid 
rent to the lessor, the lessee is no longer liable to the lessor 
for the rent in an action of debt Walker's Case, 3 Co. Rep. 
24 a. b. ; Marsh v. Brace, Cro. Jac. 334; Thursby v. Plant, 
1 Wm. Saund. 240. 

Coming now to the righta and liabilities of assignees, it 
should be remembered first of all, both with regard to as- 
signees of the term and assignees of the reversion, that they 
are concerned only with those breaches of covenants which 
occur during the continuance of their legal proprietary right 
to the estate. Not being parties to the original covenant, 
when they have assigned over their holdings such assignees 
are no more concerned with subsequent breaches tiian they 
were with breaches occurring before they received assign- 
ment. Bailey v. Kichardson, 66 Cal. 416 ; Scheldt v. Betz, 
4 HL App. 431; Allen v. Wooley, 1 Blkf. 149; Hintz v. 
Thomas, 7 Md. 346; Donaldson v. Polk, 64 Md. 501; Mason 
v. Smith, 131 Mass. 510; Lee v. Payne, 4 Mich. 106; St. 
Louis Pub. Schools v. Boatman Ins. Co., 5 Mo. App. 91 ; 
Kane v. Sanger, 14 Johns. 89; Glover v. Wilson, 2 Barb. 
254 ; Childs v. Clark, 3 Barb. Ch. 52 ; Armstrong v. Wheeler, 
9 Cow. 88; Gerzebeck v. Lord, 33 N. J. L. 240; Washn. 
Gas. Co. V. Johnson, 123 Pa. 576; Keith v. Day, 15 Vt 

contract la taken b7 tlie defendant: tlie former Is entitled to be 
Indemnified by the latter In respect of the performance of the obliga- 
tion." The notion that the land 1b the principal obligor was also 
Indorsed In Carler t- Lewis, 24 Ind. 23. 

Where the aasisnee of the leasee has sublet, however, the sub- 
lessee Is not a principal to the original lessee; there 1b no privity of 
contract between them, and he la not liable at law to the lessee who 
has paid the rent. See Bonner v. Tottenham etc. Society [1899], 
1 Q. B. 161. Of course the explanation la that the sublessee Is not the 
Iiolder of the land so far as the original leaaee Is concerned. Thft 
mblesaee merely holds possession for the lessee's asalgnee. 
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660; and see 1 Sm. Lead. Cas., 8tli Am. ed., 211. By a 
statute in Fennsylrania the assignee of a lease subject to a 
ground rent is made liable for rent due before he accepts 
assignment, but he is not liable for interest on that sum. 
McQuesney v. Hiester, 33 Pa. 435. 

But very nice questions may arise as to what constitutes 
an assignment. Thus where the alleged assignment imposed 
different covenants or exacted a different rent from the orig- 
inal lease it has been held, it would seem properly, that there 
was no assignment, hut a mere sub-letting, and the assignee 
was not liable to the original lessor. Collemer v. Kelley, 12 
la. 319 ; Shumway v. Collins, 6 Gray 227 ; Dunlap v. Bul- 
lard, 131 Mass. 161; McNeil v. Kendall, 128 Mass. 245; 
Drake v. LaCoe, 157 Pa. 17 ; Martin v. O'Connor, 43 Barh. 
614. But apparently in Palmer v. Edwards, 1 Doug. 187, 
note, and in Beardman v. Wilson, L. K., 4 Co. P. 57 ; Smiley 
V. VanWinkle, 6 Cal. 605; Stewart t. Ky., 102 N. Y. 601; 
Craig V. Summers, 47 Minn. 189 ; and St Joseph Ry. v. St. 
Louis Ky., 135 Mo. 173, the contrary conclusion was 
reached, based on the idea stated by Coke that there cannot 
be a sub-lease unless there is something of a reversion left 
in the sub-lessor. As a lease for years is in principle a 
contract, however, it is difficult to see how it can be assigned 
otherwise than in its completeness ; so that any change In the 
obligation would be making a new contract. But text writers 
have indorsed Coke's view. 1 Woodfall, Landlord and Ten- 
ant, 258 ; Taylor, idem, sec. 16. 

Some question has arisen, too, as to what constitutes an 
assignment of the reversion. Thus, the assignment of the 
rent for a lease is not considered an assignment of the re- 
version, and covenants do not run with it. Demarest v. Wil- 
lard, 8 Cowen 206. This is, of course, thoroughly sound, 
if the assignor reserved the other rights against the tenant, 
as waste or anything that would indicate that as lessor he 
was BtiU interested in the property. The only difficulty that 
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could arise would be in determining wltether a certain in- 
artificial writing waa intended to assign the whole reveraioa 
or the rent only. That would be but a matter of interpreta- 
tion in each case. 

While the assignee is concerned with liabilitiee onlj which 
arose during his holding, yet a curious line of cases is to be 
found upon the liability of the assignee for breaches which 
occurred during hie holding, but for which he ia sued after 
assigning over his interest in the term. There would seem 
to be no reason why he should not be liable in an ordinary 
action at law. As the breach of the contract obligation had 
given rise to a legal duty to pay money, it would seem im- 
material that the relation had so changed that he could be 
subjected no longer to a new liability. It hag been shown 
that the legal obligation was personal; and this particular 
duty has never been transferred to another. In Euglanii 
the liability is legal, Harley v. King, 2 C, M. and R. 18 ; 
and a dictum may be found to the same effect in Quacken- 
boss V. Clarke, 12 Wend. 555, 557; but in Maryland it was 
early held that the liability was one enforceable only in 
equity, Hintze v. Thomas, 7 Md. 346; and this case has 
since been followed in that state until it has become aclmowl- 
edged law, though its soundness is now questioned even by 
the Maryland Court itself. Mayhew v. Hardesty, 8 Md. 
479 ; Lester v. Hardesty, 29 Md. 50 ; Donelson v. Polk, 64 
Md. 501. 

The origin of the Maryland doctrine is attributed in part 
to a supposed statement of Baron Alderson, while sitting in 
equity in Fagg v. Dobie, 3 Y. & C. 96, that the action coidd 
not be maintained at law, and in part to the unquestionable- 
right to maintain the suit in equity if the right did nob 
exist at law. City of London v. Richmond, 2 Vem., 421 ^ 
Philpot v. Hoare, Ambler, 480; Valliant v. Dodemede, 2 
Atk. 546. But it ia submitted that Baron Alderson did not 
make so broad a statement, for Fagg v. Dobie involved a ver;^ 



1/ Google 



98 00VENAHT8 ITT LKABES. 

different principle. The question there was whether an as- 
sigmnent over of a term to a beggar would relieve from re- 
sponsibility on the lease, and Baron Alderson thought that 
such an assignment, if not fraudulent, would relieve from 
responaibility, but added that for actions already accrued, 
equity would relieve. While the implication made by the 
Maryland Court ie not violent, it will be noted that Baron 
Alderson's statement really amounted to saying that if the 
right against the action was lost under those circumstances 
equity would relieve against such injustice.' 

It is not to be expected, however, that any other jurisdic- 
tion will intelligently follow Maryland in its holding; so its 
existence in that state is not of general concern. 

It is by no means infrequent that one of the parties to a 
lease, instead of assigning the whole of the interest he may 
possess, as in the former cases, assigns but a part of it ; and in 
certain sorto of such assignments covenants which are sep- 
arable in their effect may be carried to the assignees in the 
same way as if all the interest had been assigned. By ob- 
servation it will appear that these partial assignments may be 
of several kinds. The lessee may assign part of his holding 
for all the remainder of the term, or he may assign all or 
part of the holding for part of the term. So the lessor may 
assign all the reversion in part of the land, or part of the 
reversion in all or part of the land. 

In the firat of these, where the lessee assigns part of the 
holding for all the remainder of the term, the covenants may 
run. Palmer v, Edwards, 1 Bong. 187 ; Congham v. King, 
Cro. Car. 221 ; Simpson v. Clayton, 4 Bing. If. C. 758, 780 ; 
Harris v. Frank, 52 Miss. 155 ; Main v. Davis, 32 Barb. 461 ; 
Dartmouth Collie v. Clough, 8 New H. 22 ; Lansford v. 
Alexander, 4 Dev. & Bat. 40. So in the third case where 
the lessor assigns all the reversion in part of t^e land cove- 

1 For the dlBcuBslon of the ability tbns to avoid llsbllltr ees 
post, p. 182, and note. 
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nanta maj mn. Twynam v. Pickard, 2 B. & Aid. 105 ; Pike 
T. Leiter, 127 111. 287. And likewise in the fourth case, 
■where the lessor assigns part of the reversion in all the land 
the covenants may run; and so it would seem, even though 
the reversion is assigned for years only, Co. Lit. 215a; At- 
toe V. Hemmings, 2 Bulst. 281 ; Wright v. Burrougha, 4 D. 
& L. 438, same case, 3 C. B. 685. 

In the second case, however, where the leasee assigns all 
or part of the holding for only part of the term, the covenants 
do not run, for the assignment in this case ia a mere sublet- 
ting. Halford v. Hatch, 1 Doug. 183; Camp v. Scott, 47 
Conn. 366, 377; Mayhew v. Hardesty, 8 Md. 479; Lee v. 
Payne, 4 Mich. 106 ; Dartmouth College v. Clough, 8 N. H. 
22; Quackenboss v. Clark, 12 Wend. 555; Jennings v. Alex- 
ander, 1 Hilton 154; May v. Sheehy, 4 Cranch C. C. 135; 
Harvey v. McGrew, 44 Texas 412. And in Quackenboss v. 
Clark the court went so far as to hold that the lease must 
be assigned in form, it would seem, even though the whole re- 
mainder of the term be assigned ; for possession they regarded 
as merely prima facie proof of assignment.' The reasons 
for all tjiese distinctions will appear clearly from the sequel. 

It is worthy of especial note that in assignments of the 
reversion, assignments for years carry the assumption of 
covenants as though the land were assigned. The possessor 
of a long term may sublet a part of it with covenants, and 
then assign his whole interest in the term, as in Vernon v. 
Smith, 5 B. & Aid. 1 ; Pyot v. Lady St. John, Cro. Jac. 329. 
Or the owner of land in fee may lease for a term with cove- 
nants end then assign the reversion for a longer term, as in 
some of the cases cited above. The assignee of the residue 
of ^e term or the assignee for years of the reversion takes 
the assignor's present interest in the tenement, and as the 

1 ThlB ezemptloa of tbe sublessee as a defendant applies only to 
actions at law; of coarse he must be made defendant to a motion 
for an Injunction, aa In Dnnn v. Barton, IS Fla. 766. 
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period assigned extends beyond the time of the former lease 
the benefits and burdens of that are supposed to be coDvejed, 
too, the ordinary instance of benefits being the rents of the 
former lease. 

Such a set of decisions are not necessarily overruled there- 
fore by Manael v. Norton, 23 Ch. D. 729 (stated above) . There 
the assignment of the reversion for a term of one thousand 
years evidently created only a dry trust, and was not intended 
to carry the benefits of the seven years' lease existing ; so that 
the reversioner for life was held to the burdens of the seven 
years' lease, as he probably received the benefits. 

On theory, however, it is believed to be dif&cult to sustaiu 
the caaea of aasignment of the reversioner's rights with a 
second longer term created by him. For two persons separ- 
ately to have entire right to the possession of the same land 
from the same person at the same time, is impossible. And 
where a greater term is conceived to be granted out of the re- 
version, this is of course done. At Common Law possession 
of the second term could not be given without forcible ouster 
of the first lessee. The notion technically called a surrender 
in law is based upon the soundness of this proposition. There- 
fore the granting of the second term can amount only to the 
grant of a term to begin at the expiration of the existing term 
plus the assignment of the rent to be gotten from that term. 
Such a grant, however, would be but the grant of a future 
interest ^ giving no rights to possession whatever until the 
lease in question should be done; and this second grantee 
could gain no right to sue on covenants. Allen v. Wooley, 
1 Blkf. (Ind.) 149. 

It is evident that if privity of estate determines the run- 
ning of covenants, these covenants could not run, as the 
second termor has not received the estate which the revei^ 
sioner had at the time of the first lease. But though it has 
been explained above that privity of estate is merely a means 

1 II Bl. Com. 141; Gray. Rule agalnet Ferpetultlea, sec. '11. 
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of determining what assigns were intended by the lessor or 
by the f ramers of the statute to have the benefit of covenants ; 
the natural conception would be that those are assigns within 
the meaning of the term who succeed to the lessor's present 
interest in the estate out of which the first term ia carved. 
If the lease granted were for years, then the lessor has an 
estate in possession ; for the lessee for years is always holding 
the lessor's possession ; and it is the successor to this estate 
in poBseseion who ia to have the benefit and the burden of 
covenants, as he must succeed to the benefits or burdens of 
the existence of the lease. 

The cases therefore seem clearly anomalous, and if law, 
indicate merely a hold construction of the Statute of 32 
Henry VIII to cany out the intention of the parties at the 
creation of the second term out of the reversion. There seems 
to be no decision on the subject in America, and it ia to be 
hoped that the cases will not be followed. 

It requires only a hasty glance, on the other hand, to 
aee that cases like Vernon v. Smith cause no such difficulty. 
Where a lessee sublets, by a sort of fiction he is assimilated to 
the possessor of a freehold. His sublessee holds of him, and 
his assignee steps into his place and gains all his rights and 
responsibilities toward the sublessee. The assignor's present 
interest is gone. Attornment even to the original lessor is 
dispensed with by statute as we have seen. 

It is evident from this reasoning that the difEerence in the 
law between partial assignments and subleases in the run- 
ning of covenants is not based upon convenience or acci- 
dent, but is fundamental. In a partial assignment of the 
land held in lease for the whole of the term the land is 
merely severed into two parts, and there exist two leases, 
each in possession. While in the case of the sublease, extend- 
ing over but part of the term, to hold of the original lessor 
would be to create two terms, only one of which could be 
in possession, followed by another in fnturo, which could not 
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!» existent at all, — a reductio ad absurdum. That this is 
the law with regard to subletting, is evidence of the unsound- 
ness of the line of cases just discussed. 

One point more is to be noticed in reference to partial 
assignments. The covenant running with the severed hold- 
ing must be a severable covenant, as a covenant to repair, a 
covenant to insure, a covenant to keep the land in cultiva- 
tion, or the like. Where the lease contains a covenant to 
do some one thing or to yield some one benefit the law cannot 
imdertake to decide what proportion must be assumed by each 
party. Such is a covenant to pay a lump sum of rent 
Walker's Case, 3 Co. 23. So Lord Coke says the statute 
does not extend to "covenants for payment of a sum in 
gross, delivery of com, wood or the like." Co. Lit. 215b. It 
is easy to see also how the law of conditions in leases was 
worked out in the same way, making, however, the converse 
of the former case. The Statute of 32 Henry VIII had 
declared that conditions should pass to assignees of re- 
versions the same way as covenants. But a condition the law 
regarded very strictly, allowing neither more nor less to be 
done in enforcing it than was expressly stated. And ao when 
the breach was committed by the lessee there was the right 
to the lessor, it was conceived, to destroy the whole term only. 
If, therefore, the lessor had aliened part of the land in fee^ 
he had no right to enter all the land to oust the lessee; and 
so the <»ndition was destroyed. That seems to have been 
the ground of Knight's Case, 5 Co. 55b; and Mr. Justice 
Holroyd commenting on it in Twynam v, Pickard, 2 B. & 
Aid. 105, is reported to have said, "It was expressly held 
that the severance of any part of the reversion destroyed the 
whole condition (which was entire, and the breach of which 
gave one entire right of entry into the whole premises on 
non payment of rent)." But the learned Justice adds, "That 
being so, the lessor at Common Law would have no right, in. 
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guch a case, to vacate the lease by entry, and consequently 
his asBignee would not have that right under the Statute." 

It ifl hardly necessary to say that Mr. Justice Holroyd's 
addition is unBOund, ae the right of entry does not pass to 
the assignee after the asaignment, bat all rights that the 
lessor had before the assignment, passed to the aasigaee on the 
assigument; so the fact that after the assignment the lessor 
had no right of entry left could have nothing to do with the 
matter. The conclusion, however, merely shows that the 
court was not certain of its position; and it would indeed 
seem that in the whole matter the law has been guilty of 
inconsistency. The condition in Knight's Case was entry for 
non-payment of rent, and as rent was a lump sum, not to 
come out of any particnlar part of the land, of course it conid 
not he apportioned any more than a covenant. The reason^ 
however, is not satisfactory ; conditions are construed strictly 
for the benefit of him in possession, and the condition must 
clearly have occurred. But when the condition has occurred, 
that ia no reason why the lessor should have to turn the lessee 
out of all the land, if he chooses to turn hm out of a part 
only. And so if the condition had been the maintaining of 
certain repairs on particular parts of the land, that is to say, 
if the undertaking had been severable so as to apply definitely 
to each part of the land, the reasoning of Knight's Case would 
not have been sufficient to show that the lessor might not turn 
the lessee out of one part, and the assignee have turned him 
out or have left him in the other part. The trouble would 
seem deeper rooted than that The true reason going through 
the whole question is that a lease is an entire contract, giving 
rise to a whole term, and that term cannot be severed into 
anything else so long as it exists at all. The moment it is 
severed, it becomes merely two new terms, and that should 
require the consent of all parties. Now, whatever be the 
nature of the undertaking, whether divisible or not, when the 
breach occurs, he only can enter who has a right to destroy 
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the whole term. The contract is one contract, and cannot be 
made two without the lessee's consent. So since the lessor 
can no longer enforce the contract, nobody can. 

This was probably what Lord Coke meant; but this would 
have caused the later courts no end of trouble. The notion 
is thoroughgoing. If the leaae is one entire contract for 
conditions, it is one entire contract for covenants; and if 
that be the case, the assignee of part of the reversion In part 
of the land cannot sue on covenants to perform severable 
obligations unless the lessee should consent to the dissolu- 
tion of the term into two terms. And that was exactly what 
Mr. Justice Holroyd was preparing to say that the partial 
assignee could do in that very case of Twynam v. Pickard. 
Of course the confusion would never have arisen if sever- 
able and inseverable obligations with condition had been 
before the court at the time-they were considering the prac- 
tical advantage of severing covenants. But the matter is not 
of great importance when it is remembered that partial as- 
signments of the covenantor or of the lessee under condition 
must always amount to giving his consent to the novation ; 
and that will reduce the cases to a .great extent. 

It is interesting to note that with respect to conditions 
subletting does not form an*exception as it does in the run- 
ning of covenants. Aa the sublessee is not rcognized as a 
different person from the lessee, his acts must he the same 
as those of the lessee himself; so if the condition is broken 
the lessor's right to enter arises, and the term may be brought 
to an end. Wheeler v, Earle, 5 Cush. 31 ; Wertbeimer v. 
Wayne Circuit Judge, 83 ilich. 56 (semble). 

It is perhaps fitting now to consider whether every legal 
successor of the covenanting parties to leases has the rights 
and obligations of covenants. It has been seen that at Com- 
mon Law rights and burdens went only to those who were 
named. It has been attempted to show that under the liberal 
reading of the Statute of Leases all requirements of naming 
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■were dispensed with. But it remains to be aaid that under 
the ioflneace of Lord Coke, whose master mind has had more 
to do with framing the later Common Law than any other 
English Judge, the statute was interpreted to have a muck 
narrower effect. While it was never held after the statute 
that the heir must be named to be bound by the covenants,' 
it was expressly held that in certain cases the assigns will 
not be bound without being expressly named. This was de- 
cided in Spencer's Case, 5 Co. 16a, unquestionably the lead- 
ing case on covenants in leases. Spencer had leased land for 
years by deed in which the lessee covenanted for himself, his 
executors, and administrators that he would build a brick 
wall about part of the land demised. The lease then by two 
assignments came to the defendant, and Spencer sued him for 
a breach of the covenant. The court held that "when the 
covenant extended to a thing in esse, parcel of the demise, the 
thing to he done by force of the covenant is quodammodo 
annexed and appurtenant to the thing demised, and shall go 
with the land, and shall bind the assignee although he be not 
hound by express words j » * * but in the case at bar, 
the covenant coucems a thing which is not in esse at the 
time of the demise made, but to be newly built after, and 
therefore shall bind the covenantor, his executors or admin- 
istrators, and not the assignee, for the law will not annex 
the covenant to a thing which hath no being," 

No better proof of the idleness of the distinction can be 
given than that the court proceeded to hold that it was 
possible to annex the covenant to a thing not in esse if the 
assigns were included in the covenant. This decision was 
made forty-two years after the Statute of 32 Henry VHI, 

1 In 2S H. VIII, D;er, 14, 69, only tour yean before the statute. It 
was held that a covenant by a lessee to build & house runs against 
ezecators without being named, but not against heirs. Lord Coke 
does not notice this, so It could hardly have formed the basis of 
the reasoning In Spencer's Ctwe. 
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but it aeems to have beeu the origin of the distinction which 
has become so famous. It cites no authority itself. 

This was in 25 Eliz. It bad been held already in 3 Eliz. 
that the word, "assigns," need not be inserted to insure the 
running of a covenant to repair, Moore 27, without any at- 
tention being paid to a further distinction. And in 3d Eliz.^ 
Hyde v. Deane and Canons of Windsor, Cro. Miz. 652, it 
was held generally that covenants running with die land 
could bind assignees though they were not mentioned, it being 
added that it did at Common Law, the argument against the 
decision being based on Y. B. 48 E. Ill 2, and Dyer 114, 
that not even the executor could be bound without mention^ 
and 25 H. VIII in Brooke, Covenant 32, that the assign 
must always be named. 

There have been doubts even that Spencer's Case was 
really what it is reported to have been by Coke. An anony- 
mous case in 26 Eliz., one year later than the date Coke 
assigns to Spencer's Case, is reported by Moore (Moore 300), 
which has been taken to report the same proceedings. The 
arguments on this point, as well as the relative importance of 
that decision, have been so carefully expressed by the editor 
of Smith's Leading Cases that it would seem best to follow 
it verbatim. 

"The case no doubt bears a strong resemblance to Spen- 
cer's, but there are good grounds for contending that it is 
not the same, as well from the difference in the statements of 
the case as from the fact that Spencer's Case was in the 
Queen's Bench, while that in Moore, as appears from liie 
names of the judges and counsel concerned in it, must have 
beeu in the Common Pleas. (See Dugdale, Orig. Judc, 48,. 
Chronica Series, 94, 95; Foss Judges of England, Vol. 6, 
p. 168; Moore, 123, pi. 269; 242 pi. 381, Cro. Eliz. 24). 
Moreover, in reports of cases determined not long after, Spen- 
cer's Case is cited from Coke and not from Moore (see Alton 
V. Hemmings, 2 Bulst. 281, 12 Jac 1, before Lord Coke 
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liiiDBelf; and Smith v. Simonds, Comb. 64, 3 Jac 11). 
(NeverthelesB, as early as 3 W. & M. the two caaee aeem to 
have been regarded aa the same. See Glover v. Cope, 1 
Show., at p. 287, where Spencer's Case is cited, according 
to the report, by Kow arguendo from Moore, 159). It may 
also be remarked in reference to the judgment in Minahull 
V. Oakes, so far as it rests on a supposed judgment in Bally 
V. Wells, to the contrary of Spencer's Case, that, though such 
a statement does appear in the report in Wilson, it is not to be 
found in the report of the same caae in Wilmot's Notes of 
Cases (see p. 341) ; and as the opinion of the court was de- 
livered by Wilmot, C J., himself, this is probably the more ac- 
curate report of the two. Indeed the statement in Wilson would 
seem to be a clear mistake, as a little further on the true 
effect of Spencer's Case is cited, and the court are reported 
to have said: 'We rather chose to adhere to Lord Coke's 
authority, that such a covenant will not bind the assignee 
unless he he named.' In Wilmot's notes of cases, the point 
is simply put aside as not necessary to the decision of the 
case before the court, and no opinion is expressed upon it." 
While it seems clear, therefore, that Chief Baron Pollock's 
discussion in Minshull v. Oakes, 2 H. & N. 793, was a little 
hasty in considering Spencer's Case the same, it is by no 
means clear that he would not have said the same thing not- 
withstanding his error. If the case in Moore 159 was a 
different case it was really a decision overruling Spencer's 
Case (though in a different court), as it was clearly decided 
differently; and the case cited by Gawdy must hare been 
a decision before Spencer's Case, clearly decided differently. 
Moreover, as Chief Baron Pollock says, Smith v. Arnold, 3 
Salk, 4, was directly contrary, and in Bally v. Wells, 3 Wils. 
25, the contrary is stated. So, though Grey v. Outhhertson, 
2 Chitty 282, while a merely blind following of Spencer's 
Case, must have the weight of a decision; it would seem that 
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the reasoning in Minshull v. OakeB indicates wliat the law 
in England would be held to-day. 

In America, however, the state of the law on this worri- 
some point has not heen worked out so satisfactorily. The 
American editor to the ninth edition of Smith's Leading 
Cases says the distinction has been generally ignored, vol. 1, 
p. 208, as has indeed been the case in the instances he men- 
tions. But those courts which pay the most attention to care- 
ful consideration of old English decisions, have followed, 
as might have been feared, the mistakes as well as the wisdom 
of the great judge whose dixit meant more than the law; 
while in others the distinction in Spencer's Case seems to 
have been followed to the extent of overruling previous de- 
cisions in the jurisdiction to the contrary. Some states, too, 
have settled the question by code or statute. But in any 
jurisdictions where a statute does not conflict, whether the 
question has come up or not there would seem no reason to 
fear that a decision could not be obtained in accord with 
Minshull v. Oakes. The cases are given in the note.* 

But the decision upon the insertion or omission of "as- 
signs" is not by any means the most important feature of 

> In the following juris dictions the last decleion indicated the 
neceBBlt; ot Including asalgns: Bailey v. Richardson, 66 Cal. 416, 
by Statute; Harris v. Qoelia, 3 Harrington 33S (semble); Haneen 
T. Meyer, 81 111. 321; Conover v. Smith, 17 N. J. Eq. ET; Tollman 
T. CofBn, 4 N. Y. 134, s. c. 8 N. Y. 465; and see Johnson v. Bates, 
16 J. A 3. ISO; Thompson v. Rose, 8 Cow. 266; Brookes t. Smltb, 
Thompson Cases 226; Bream v. Dickinson, 2 Hump. 126; Cranln v. 
Watkins, 1 Tenn. Ch. 119; Hartung t. Wltte, 59 Wis. 285. Cf. Dorsey 
T. By.. 68 111. 66. 

In the following jurisdiction the last decision indicates that as- 
signs need not be named: Frederick t. Callahan, 40 la. 311 (by 
Const of State of la.) ; Bradford Oil Co. v. Blalr, 113 Pa. 83; Hasury 
v. Southworth, 9 0. SL 340. 

In Masury t. Southworth the court held that the Statute, 82 H. 
VIII, did not hold In Ohio, but where rights would exist In equity 
they might be enforced in law In the party's own name. Petroleum 
Co. T. Weare, 44 Ohio St. 604, did not notice this case, but seemed 
to accept the statute as running tn Ohio, and followed Spencer's Case. 
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Spencer's Case. The case is very important as interpreting 
Uiat the Statute of 32 H. VIII was not intended to change 
the law in confining the running of covenants to those which 
touched or concerned the land. The second resolution con- 
tinues, "Sut though the covenant be for him and his assigns, 
yet if the thing to be done be merely collateral to the land, 
and doth not touch or concern the thing demised in any 
sort, the assignee shall not be charged." Although the ques- 
tion what touches or concerns the land is not so broad here 
as it is in considering covenants in general, because the lease 
and the reversion both cover the same piece of land, yet the 
question is hardly certain at any view, since it had no certain 
origin. Any method of determining what covenants con- 
cern the land can be no more than choosing some test which, 
covers all or nearly all the decisions. As a prime question 
there is no way to determine that a covenant concerns the 
land. It is a question that each judge must decide for him- 
self, just as he decides that a piece of evidence is admissible 
as logically bearing upon the subject, or that a certain amount 
of evidence is enough to go to the jury; as he decides that 
certain actions amoimt to contempt, or that a particular peti- 
tioner is liable to such injury as warrants an injunction; as 
he decides that a certain act of a legislature is what a reason- 
able assemblyman might consider due process of law. All 
these questions may be rendered easier by the holdings of pre- 
vious judges, but after all they give room for very varying 
opinions. The Common Law warranty clearly concerned the 
land and ite derivative covenant for title concerns it just ag 
cl(wely, but when that step is passed the trouble begins. Sev- 
eral tests have been suggested by courts in passing upon indi- 
vidual cases, and perhaps one is as much aasistance as 
another. Lord Ellenborough said a covenant would run "if 
it affected the nature, quality, or value of the thing demised, 
independently of collateral circumstances; or if it affected 
the mode of enjoying it." Congleton v. Pattison, 10 East 
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130. Perhaps Vyvyan v. Arthur, 1 B. & C. 410, involving 
a covenant to grind com on the land at the lessor's mill, 
would not fall within this* test ; hut it would certainly fall 
■within the negative test given by Mr. Justice Best in Vernon 
V. Smith, 5 B. & Aid. 1, which involved a covenant to keep 
insurance with which to rebuild a house : "A covenant in a 
lease which the covenantee cannot, after his assignment, take 
advantage of, and which is beneficial to the assignee as such, 
wiU go with the estate assigned." This test the learned justice 
applied again in Vyvyan v. Arthur. On the other hand, 
Thomas v. Hayward, L. R. 4 Ex. 311, would seem to have 
been within both the tests and yet the covenant by the lessor 
not to build another spirit shop within a half mile of the de- 
mised premises, was held to run to an assignee of the lessee. 
As the only gnide, therefore, can be the decisions, the follow- 
ing collection of covenants which have been held capable of 
running has been inserted for convenience in reference : 

A covenant for renewal of the lease. Doe v. Bettison, 12 
East 305 ; Piggot v. Mason, 1 Paige 412 ; Pike v. Leiter, 127 
HI. 287 ; Blackmore v. Boardman, 28 Mo. 420 ; Leppla v. 
Mftckey, 31 Minn. 75 ; Wilkinson v. Pettit, 47 Barb. 230 ; a 
covenant to cancel the lease on notice, Roe v. Hayley, 12 East 
464; a covenant to repair, Spencer's Case, 5 Co. 16a; Roe v. 
Dean of Windsor, 5 Coke 24 ; Hayes v. N. Y. Mining Co., 2 
Col. 74 ; Williams v. Earle, L. R., 3 Q. B. 739 ; Pollard v. Shaf- 
fer, 1 Dal. 230 ; Crawford v. Wetherbee, 77 Wise. 419 ; Myers 
T. Bums, 33 Barb. 401 ; s covenant to leave the possession 
peaceable to lessor and in good repair, Viner Abr, Cov. K. 
19 ; Morgan v. Hardy, 17 Q. B. D. 770 ; to repair and renew 
fixtures and machinery, Morgan v. Hardy, 17 Q. B. D. 770; 
a covenant not to assign without the laser's consent, Williams 
V. Earle, L. E., 3 Q. B. 739; West v. Dobb, L. R, 4 Q. B. 
634; Varley v. Coppard, L. R., 7 C. P. 505 ; McConnick v. 
Stowell, 188 Mass. 431 ; Shattuck v. Lovejoy, 8 Gray 204 ; 
Kew V. Trainor, 150 HI. 150; Monro v. Waller, 28 Ont 29; 
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or not to sublet, Brolaaky v. Hood, 6 Phila, 193. It is intep- 
esting to note in connection with the covenant not to assign 
'without the lessor's consent that though the covenant is 
hroken the lease must pass, Chi. Attachment Co. v. DbtIb 
Sewing Machine Co., 25 N. E. Rep. 669 (111.) ; whereas if 
the lease had contained a condition it would have been for- 
feitable and at an end upon entry hj the lessor. Dumpor's 
Case, 4 Coke 119. Therefore, for any breaches of other 
covenants occurring after this wilful breach the new assignee 
"will be liable, while the assignor, if himself an assignee, will 
not be. This is discussed in Williams v. Earle, Compare, 
however, Hynee v. Ecker, 34 Mo. App. 650, contra. In 
Chipman v. Emeric, 5 Cal. 49, and in Reid v. Weiasner &■ 
Sons Brewing Co., 40 Atl. Hep. 877 (Md,), by an analogy to 
conditions, it was held that one consent to assignment' where 
there was a covenant against assignment without the lessor's 
consent would destroy the covenant in future. To avoid this, 
an ingenious but probably unnecessary arrangement was 
made in Lindsley v. Schneide Brewing Co., 59 Mo. App. 
371, whereby the assignee agreed to carry out the lessee's 
covenants in consideration that the lessor consented to the 
alienation. The court properly held that this bad the addi- 
tional effect of making this assignee liable on the covenants 
even after be bad again reassigned, an obligation which he 
would not have had but for the collateral agreement. 

In Williams v. Earle the true explanation seems to ap- 
pear. An action was allowed against the assignee of a lessee 
for assigning over ; but a difference was pointed out between 
a covenant not to assign and a covenant for heirs and as- 
signs not to assign without assent The first was never any- 
thing but a personal covenant affecting the land only 
oollaterally. 

It is evident also that the action for the breach of cove- 
nant to assign must therefore be loought after the land has 
passed away, which is a clear proof that liability on oove- 
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nante broken before assignment but enforced afterwards is. 
cognizable at law and not necessarily in equity, as was held 
by the. cases from Maryland discussed above. Kew v. 
Trainor, 150 HI- 150 ; Monro v. Waller, 28 Ont 29. 

A condition has been held to run which provides that the 
land be as well stocked with game on its relinquishment as 
at the beginning of the lease, Hooper v. Clark, L. R. 2 Q. 
B. 200 ; a covenant runs to discharge the lessor from all or- 
dinary or extraordinary burdens, Doe v. Dean of Windsor^ 
5 Co. 25 ; not to plow part of lands leased, Cockson v. Cock, 
Cro. Jaa 125 ; to reside on the premises, Tatem v. Chaplin, 
2 H. Bl. 133; a covenant to revalue the lease at periods. 
Young V, Wrightaon, 24 Weekly Law Bui. 457 ; a covenant 
not to carry on a particular trade, Congleton v. Patteson, 10 
East 136; Wertheimer v, Wayne Circuit Judge, 83 Mich. 
66; Steis v. Eranz, 32 Minn. 313; a covenant to maintain 
the insurance on a building where by statute the Insurance 
must go to rebuilding, Vernon v. Smith, 1 B. & Aid. 1; 
Masury v. Southworth, 9 Ohio St. 340; Nor. Trust Co. v. 
Snyder, 46 TJ. S. App. 179 and 579 ; and it has been decided 
that a covenant to insure will run with the lease where the 
lessee can apply to rebuilding or give to the lessor at the 
lessee's election, Thomas v. Van Kapff, 6 G. & J. 381 ; May- 
hew V. Hardesty, 8 Md. 479. A covenant to grind at the 
lessor's mill all the grain to be grown on the land will run 
against a subsequent assignee of the lessee, Vyvyan v. Ar- 
thur, 1 B. & C. 415; Beach v. Barons, 13 Barb. 305; so a 
covenant to build a mill adapted to the working of mines on 
the land, Easterby v. Sampson, 9 B. & C. 505. In Heming- 
way V. Femandes, 13 Sim. 228, the lessee of a colliery cove- 
nanted to build a railway over the land in lease and to haul 
all coal from that mine as well as other mines of the lessee 
over this railway, paying the lessor at a fixed rate per ton. 
It was held that the covenant ran notwithstanding it was for 
carrying coal not dug on the land, though this feature of the 
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Govenant would seem almost as muct collateral as the sup- 
position in the second resolution of Spencer's Case. A lea- 
Bee's covenant will run not to do such acts as will in any way 
cause danger of forfeit of a liquor license to the premises, 
Fleetwood v. Hull, 23 Q. B. T). 35 ; so a covenant by the lessor 
to sell the fee to the lessee, Re Adams & Kensington Vestry, 
24 Ch. D. 199, 27 id. 394 ; a covenant by lessee not to cany 
on any business, Bolls v. Miller, 27 Ch, D, 71 ; and a cove- 
nant not te carry on a particular trade, Clements v. Welles, 

1 Eq. 200 ; Bishop of St. Albans v. Battersley, 3 Q. B. D. 
359 ; or a noisome business, Hall v. Ewin, 37 Ch. D. 74 ; so 
a covenant to pay taxes and assessments which do not include 
fines upon landlord for breach of duty, Tidswell v. Whit- 
worth, L. R. 2 C, P. 326. And see on this subject of cove- 
nants to pay taxes and assessments Jeffrey v. ^eale, L. R. 
6 0. P. 240 ; Crosse v. Raw, L. R. 9 Ex. 209 ; Hartley v. 
Hodson, 4 C. P. D. 367 ; Budd v. Marshall, 5 0. P. D. 481 ; 
Allen V. Dickenson, 9 Q. B. D. 632 ; Wilkinson v. Collier, 13 
Q. B. D. 1; Aldridge v. Feme, 17 Q. B. D. 212; Smith v. 
Robinson, [1893], 2 Q. B. 53 ; Torrey v. Wallace, 3 Gushing 
442 ; Mason v. Smith, 131 Mass. 510 ; Wills v. Summers, 45 
Minn. 90; Trask v. Graham, 47 Minn. 671; Astor v. Hoyt, 
5 Wend. 603; Sandwitch v. De Silver, 1 Brown (Pa.) 221; 
Love V. Howard, 6 R. I. 116; Univ. Soc. v. Providence, 6 
R. I. 235 ; Post v. Kearney, 2 Comst. 394 ; Simonds v. Tur- 
ner, 120 Mass. 328. 

A covebant to retain and preserve the land where the lease 
was for 999 years was held to run; Doherty v. Allman, 3 A, 
C, 709 ; so a covenant by the Postmaster Greneral that the 
Post Office should be kept on the premises, Wadham v, P. 
M. (Jenl., L. R. 6 Q. B. 644. In Morris v. Kennedy, [1896], 

2 Ir. 247, the lessor had covenanted to make a street in front 
of the premises within one year, and the assignee of the 
lessee did not get the premisee until after that time, so it 
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waa held that the covenant was broken before he got it and 
no action would lie. 

A covenant to supply water will run with the land, Jour- 
dain v. Wilson, 4 B. & Aid. 266; Shaber v. St. Paul Water 
Co., 30 Minn. 179 ; Harris v. Goslin, 8 Harr. 338 ; a cove- 
nant to allow the leasee to use for three years land cleared by 
him during the tenancy, Callen v. McDonald, 72 Ala. 96 ; a 
covenant to pull down old chimneys and erect new, Harris 
V. (Joslin, 3 Harr. 338 ; a covenant by the lessor to purchase 
improvementB on the land, Hunt v. Danforth, 2 Curtis C. C. 
592 ; Stochett v. Howard, 34 Md. 121 ; Bayley v. Richardson, 
66 Cal. 416; Frederick v. Callahan, 40 la. 311; Lametti v. 
Anderson, 6 Cow. 302, 6 Wend. 326. But see contra Watr 
son V. Gardner, 119 HI. 312 ; Johnstone v. Bates, 16 J. & S. 
180 ; Bream v. Dickerson, 2 Hump. 126 ; and compare Bailie 
V. Eodway, 27 Wise 172, that it runs with notice. The im- 
provements must be fixtures, however, Garton v. Gregory, 
3 B. & S. 90. 

So always a covenant by the lessee to pay rent, Salisbury 
V. Shirley, 66 Cal. 233 ; Allenapaeh v. Wagner, 9 Col. 127 ; 
Webster v. Nichols, 104 HI. 160 ; Pfaff v. Golden, 126 Mass. 
402 ; FenneU v. Guffey, 139 Pa. 341 ; State v. Martin, 14 
Lea 92 ; and a covenant to remove rubbish made by a quarry, 
Coppinger v. Armstrong, 4 111. App. 637; and a covenant 
by a lessee to continue buainesB, Oil Co. v. Blair, 113 Pa. 
83. But an exclusive privilege of vending merchandise in 
a town will not run, Taylor v. Owen, 2 Blkf. 301 ; and gen- 
erally an agreement to pay a note or mortgage will not ran, 
Dolph V. White, 12 N. Y. 296, and a covenant not to keep 
a livery stable within five miles has been held not to run, 
Herbert v. Dupaty, 42 La. Ann. 343.' 

I It iB needlesB to point out that the etatute of 32 U. VTII, would 
jiave no operation under the Civil Law in Louisiana. Anr running 
o( asreementB would have to be on other prlaclplee. But It 1b held 
in LoulBlana that the purchaser of a lease 1b liable on all the obliga- 
tions of the lease. Lehman v. Dreyfus, 37 La. Ann. 687. 
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Ifl it the law, then, that every covenant which thus touches 
or concerofi the land must run with the land ? or must the in- 
tention of the original contracting parties determine whether 
it shall run or not ? We see that the intention cannot make 
the covenant run where it does not touch or concern the land. 
Thia is embraced in the decisions in England, and has heen 
expresalj decided in America, Gihson v, Holden, 115 HI. 
199. Any other law would be a direct denial of the privity 
of contract, as it would furnish an easy pretext to avoid it 

It is certain, moreover, that the contract of assignment 
cannot determine the running of the covenants by means of 
the amount paid for the property, as the covenantor after 
his obligation has been created cannot have it extended by 
the contracts of others. Indeed it sometimes occurs that 
though the contract of assignment contain no reference to the 
covenant, an assignee can sue on covenants in the original 
instrument. But while intention may not be able to procure 
the running of a covenant, should the running attache as an 
effect to every covenant of the character which concerns the 
land, the intent merely operating to create a covenant? 
That is to say, is running with the land an effect which the 
law attaches willingly or unwillingly to a covenant which 
benefits or burdens the land i This was of course not the 
case with the old law of warranty; for the express warranty 
liniit«d the running as the warrantor intended. But the 
Statute of 32 H. VIII has dispensed with that requirement, 
and if the distinction of Lord Coke is dispensed with, the 
contract must always have that effect. All this would be 
simple enough but for one decision, and that is that the 
lessor may expressly limit the liability to himself alone. 

In Congleton v. Pattleon, 10 East 136, it was held that a covenant 
to emplor only citizens of A would not mn, as It does not concern the 
land— making no dUrerence whether the land is worked by A citi- 
zens or B citizens. But compare White r. Southend Hotel Ca, [1891], 
1 Ch. 7S7, holding that the heneflt and bnrden ot a covenant to sell 
on]]' wines bought ot the lessor will run with the lease. 
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£emp T. Bird, 5 Ch. D. 549, 974. Of course thie ie against 
the statute iu allowing the lessor to have rights which are 
not extended to his assignee, and at once throws the contract 
back to the intention of the parties. 

One other point may cause some difficulty, the right which 
the covenantee has to release the covenant whenever he 
chooses, 80 as to bar those claiming imder him. Littlefield v. 
Gatchell, 32 Me. 390; 1 Smith L. C, 8 Am. ed., 234. But 
it should not be attempted to construe the statute unnat- 
urally; and while the lessee must have had the right to re- 
lease it, yet at the time of the assignment no such right 
remained, and that should be all that is required to comply 
with the statute. 

If Eemp T. Bird is not to be sustained, then, it may be said 
that the law only requires that the covenant t^uch or concern 
the land, and that in leasee, at least, intention has nothing to 
do with the running of covenants. The statute attaches the 
running of the covenant as an effect of every assignment of 
the same estate.* 

The result of this conclusion must be that the importance 
of privity of estate is increased, not, however, because privity 
of estate indicates who might have been meant by the par- 
ties in contracting for assigns, but because, regardless of in- 
tention, only those in privity of estate can well be called "as- 
signs" within the meaning of the statute, upon which the 
responsibility of the ruDuiog has been thrown. But here a 
line of decisions has broken away, and places the running 
upon intention again, utterly disregarding the fact that in 
the particular instances no privity of estate exists. Thia 
would seem an anomaly, and must at least be confined to the 

1 Of conrae It la always a question of IntenUon whether a fflven 
Bttpulatlon la a covenant or a condition, Peera v. Conaol. Coal Co., 
G9 111. App. G9G: but that la a, dlCerent matter, and can beat await 
diacuaalon fn the next chapter. Moreover, the statute, S2 H. VIII, 
expreesir transferB conditions as well as covenants. 
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cases in which it occurs, namely, remaindermen after liie- 
tenants with the privileges of exercising powers; for it is 
evident that the decisions are the product of hard cases devel- 
oping gradually from an innocent beginning. 

The first of these cases.was Whitlock's Case, 8 Co. 69b. 
"Whitlock settled his estate by fine on htmBelf for life with 
a remainder to his son in tail and a remainder over, reserv- 
ing to himself, however, the power to grant leases. Then 
he leased for a term to one Heam, reserving rent and taking 
covenants to himself, his heirs and assigns. The question 
was whether the remainderman could sue on the covenants, 
and the court held that the lease being the mere exercise of 
a power, was created out of the original fine; and the re- 
mainderman was but the assignee of the reversion and could 
maintain the suit. Of course there is nothing anomalous 
about this. , 

The next case ia Bery v. White, Sir Orlando Bridgman's 
Judgments, 82. In this case Sir Charles Howard, possessed 
of a fee, levied a fine to himself for life, remainder to Bob- 
ert Howard for life, remainder to his first and other sons in 
tail, remainder over, with power to any freeholder to make 
leases. C. Howard and R. Howard entered and leased for 
ninety-nine years, reserving rent to E. Howard, his beira 
and assigns. R. Howard died during the term and bis first 
eon, the lessor of the plaintiff, entered and leased. The ques- 
tion was on the legality of Sir B. Howard's lease. The 
court admitted the distinction from Whitlock's Case, but said 
that the lease, though made by a different person from the 
original fee owner, was nevertheless a part of the original 
£ne and good; that the reservation would have been good 
if the words, "B. H., his heirs and assigns," had been 
omitted, and their insertion should not vitiate the lease. So 
the owner of the freehold for the time being should sue just 
as if the reservation bad been by the first owner, as in Whitr 
lock's Case. The court also suggested that the words "heirs 
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and assigns" were general, but it did not rely on this. 
While, therefore, the method of the court might be very vio- 
lent in striking out the covenantees and making it a mere 
open covenant which would fit in anywhere, the operation of 
the covenant is accomplished without anomaly. 

But in the next case of Hotley v. Scot, LofFt 316, the 
anomaly begins. One Astley, seiBed in the right of his wife 
of a life estate with power to make present leases, leased for 
years, reserving rent and with a clause of re-entry to himself, 
his heirs and assigns. He died, and the remainderman 
sought to sue, exactly how does not appear. The lease seemed 
to have been made under the impression that Astley was 
owner of the fee, and it was so worded. The court. Lord 
Mansfield, held that "heirs and assigns" was indefinite, and 
referred to the owner of the reversion. There is no sug- 
gestion about the covenant being conceived as being with 
the owner of the fee, but it was a covenant with Astley on 
which it was expressed that heirs and assigna of the original 
owner might sue merely because so intended. 

Then comes Isherwood v. Oldenow, 3 M. & Sel. 382, 
which is distinctly a case of covenant A was seised of a fee 
and willed to B for life, remainder to C for life, remainder 
over, with power to any freeholder to make leases. B leased 
for a term, reserving rent to himself, B and such other per- 
son M should he owner of the freehold, and the lessee cove- 
nanted with "B, his heirs and assigns," for payment to 6 
or such other person as should be owner of the freehold, to 
repair, and other covenants. B died and C entered and 
sued for arrears of rent and for breach of other covenants. 
The motion was in arrest of judgment for the plaintifiE. 
Lord Ellenborough recited Coke's holding in Whitlock's 
Case, and decided that the lease dated back to the first crea- 
tion of the power, and then said that reservations in those 
leases were good, it was not for the court at this time to be 
holding that the assignee of the original freehold could not 
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see on these covenants. "It ie too much, therefore, for us at 
this time of daj to pronounce that all which has hitherto 
been esteemed and done as valid has been error; particularly 
when we have the text of Lord Coke in Wbitlock's Case to 
the same effect No question was made at the time upon the 
propriety of those decisions, or of the prolatum of law which 
we find in them." 

How the court failed to grasp the point is hard to see. 
Certainly they do not seem to have intended to hold that 
privity of estate is not necessary to the running of the cove- 
nant; while in this case it cannot be held that the life-tenant 
was making a covenant to date back as a covenant with the 
original grantor. Indeed, that could not be, as he must in 
that case act as agent of the original grantor ; and the agency 
could not be, as the original grantor was already dead. But 
Justice LeBlftnc said, p. 403: "The argument is that he 
cannot have this action, because he must be the assignee of 
the person of the lessor or grantor. But he is the assignee of 
the person who, in die eye of the law, is the lessor because 
the person empowering the tenant for life to grant the lease 
is, in the eye of the law, the l^sor. One argument against 
this mode of considering it has been that the lessee could 
not maintain covenant against the heirs of the devisor. But 
I do not think that it is necessary that all the remedies 
should be mutual as between the assignee of the lessor and 
the lessee ; because mutuality was not so much the object of 
the statute, as it was to give those persons who at the Com- 
mon Law were strangers a power to enforce covenants which 
they had not before." And Justice Bayley said: "This 
shows that a lease to be made by tenant for life by virtue of 
such a power entirely originates and takes its essence out of 
the estate from which the power is derived, and inures as a 
limitation of the use in pursuance of it. If this be so, then 
it will follow that the covenants made with the lessee are 
to pass to every person to whom the person creating the power 
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has afterwards given any interest They pass to the first 
tenant for life, then to the second tenant for life ; and the 
reason is because he has an interest derived not from the first 
tenant for life, but from the person creating the power." 

After this decision Greenaway v. Hart, 14 C. B. 340, is 
not a surprise to,u8. Estates were limited by indenture to A 
in trust for the use of B, with power to B to make leases. B 
leased, reserving rent and with covenants and right of re- 
entry to "B, his heirs and assigns." The report is very bad, 
but the situation seems to have been that the court held that 
the lease was made out of the legal estate by the owner of the 
equitable estate, B. The plaintiff, then, seems to have been 
the owner of the legal reversion. The court, Mr. Justice 
Cresswell, after an elaborate discussion of the cases, con- 
cluded thus, "If [B] had been tenant for life of the legal 
estate, with remainders, there would have been abundant 
authority for holding that the word 'assigns' meant 'assigns 
of the settlor' and that a remainderman would have the ben- 
efit of the proviso, although neither heir nor assign of [B]. 
The difficulty arises from the circumstances of his having no 
legal estate, and therefore the right of re-entry could not 
for any time be well reserved to him. If, however, the res- 
ervation of rent is to be treated as general, and the covenants 
to pay rent and repair, such as the persons entitled to the 
reversion may take advantage of, there can be no doubt that 
the right to re-enter for breach of them was intended to be 
given to the same persons ; and it having been held that the 
word assigns may be construed to mean the party entitled 
to the reversion, the power of re-entry may be considered as 
given to [B], who could not avail himself of it, and to the 
owner of the reversion, who could: and the plaintiffs, now 
filling that character, are entitled to recover." 

The law is thus practically established in England, but 
fortunately there seems to be no American decision on the 
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subject, and it is to be hoped that the English cases will not 
find a support in other jurisdictions. 

On the operation of powers, however, the cases just dis- 
cussed are sound precedents. Whenever a power is created 
and its execution accomplished, of course it must relate back 
and be read into the original instrument, so that the ap- 
pointee is the lessee of the original creator of the power. So 
any covenants which this creator had made, or which ran 
with his seisin, must run to the appointee of the power who 
could sue or be sued on them. And this of course would be 
equally true of powers to appoint to uses, as the Statute of 
Uses would at once operate to transfer the legal estate to the 
appointee and so make the way easy for the covenants to run. 
But the question presents itself in these cases how far cove- 
nants by the appointor will run to the assigns of the ap- 
pointee. The question was first raised by Lord St. Leonards, 
referring especially to covenants for title. Sugden, V. & P., 
13 ed., 579. Mr. Sugden there maintained that the ap- 
pointor's covenant would run, and that even though the ap- 
pointment be merely that of a use. "It is supposed by some," 
he says, "that such covenants are merely collateral for want 
of legal privity. Sut the purchaser takes the legal fee by 
the act of the seller — the seller, therefore, cannot be deemed 
& stranger, if that would be deemed an objection to the cove- 
nants attaching — and it is indifferent to this question out of 
what seisin the use of the purchaser is served, as it becomes 
A legal estate in his hands, with which the covenants entered 
into with him in respect of that estat« may run. I am not 
aware of even a plausible argument against this view." 

While a covenant for title is the most natural covenant 
for the appointor to make, there is no reason why it should 
he confined to that. Any other covenant which would not 
involve going upon the appointed land, might be made by 
the appointor. And if the covenant could be made in case 
of appointing fees, it could be made in appointing leases. 
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As the appointor Ib not, however, in any sense a reversioner^ 
it haa nothing to do with the Statute of 32 H. VIII. There- 
fore we must postpone for the present the consideration of 
the running of the burdens to assignees of any lands of the 
appointor, and are left to conaider whether the benefit of the 
covenant can run to the assignee of the appointee; that is, 
whether the covenant can run at all. If it can, the principle 
is thoroughgoing and it is possible to make a covenant run 
without the passing of an estate between the original parties. 
!Mr. Sugden says that as an estate passes by the act of the 
appointor, that is enough. But that depends upon whether 
a power is more than a mere irrevocable agency. True 
enough, it survives the creator or quasi-principal, but the 
estate conveyed is only the estate of the principal. 

Compare the case of an escrow, which is a clearer form of 
agency,^ , An escrow is really the converse of a power. Both 
survive the creator. Neither the donee of the power nor 
the escrowee holds the title to the land; while in neither case 
can subsequent acts of the quasi-principal avoid the creation. 
In the case of the power the condition of completion is a 
voluntary act of the intermediary ; in the case of the escrow 
the condition of completion is a voluntary act of the recipient 
of the estate. In either case the intermediary is by hypoth- 
esis a stranger to the grant between the parties. It would 
hardly be assumed that the escrowee's covenant is anything 
more than a personal one ; yet Mr. Sugden thinks that the 
donee of the power can make a covenant which will run. But 
he has no cases sustaining the position, and the Beal Prop- 
erty Commissioners doubted it and advised legislation.* In- 
deed, in the only case on the subject, Boach v. Wadham, 6 
East 289, the notion is almost denied. Mr. Sugden says of 
the case, "If under a power of appointment in A, a new 

1 The deed In escrow becomes a valid deed on delivery br the 
third person after the condition Is performed. Cooler's Bl. Com., 
V. 1, n., p. 636. 

* Real Propert7 Commission, Third Report, p. 62. 
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power of appointment be created in B with whom A cove- 
nants for title in the usual way, and B afterwards executes 
hiB power in favor of C, the covenants will not run with the 
land in his hands." Sugden, V. & P., 13 ed., p. 580. 

In one case, however, there may be more safe support for 
Mr. Sugden'e position, and that is where the powers are gen- 
eral. If the donee could exercise the power in favor of him- 
self, then it might be said that his appointing is only an 
appointing to himself and a conveyance to his appointee; 
so that his covenants would run. But it is not believed that 
that method of reasoning has been employed except in sus- 
taining appointments to persons not within the purview of 
the power. 

Three other subjects present themselves before laying 
aside the discnssion of leases. As they can hardly be said 
to bear any particular relation to each other, they may be 
taken up in any succession seeming te recommend itself; bo 
they are presented in what is assumed to be their relative im- 
portance. 

The first is the relation of covenants in leasee to mort- 
gages of the reversion and of the lease. First of the revei^ 
sion. So far as the English Law is concerned, Lord Denman 
seems to have expressed it satisfacterily and finally in Rod- 
gers V. Humphreys, 4 A. & E. 299. He said : "If there be 
a lease, and such lease is prior to the mortgage, the mort- 
gagee has the same rights against the lessee and those claim- 
ing under him that the mortgagor had, and no other remedy 
than he had, and his remedy must be on the lease as assignee 
of the reversion, as long as the lease is in existence, and the 
tenant acknowledges his title ; but if the lease be subsequent 
to the mortgage, then the mortgagee may treat the lessee and 
all those who may be in possession as wrong-doers, and may 
bring an ejectment, but he cannot distrain, or bring any 
action for the rent they have contracted to pay." Compare 
Willis V. Eastern Trust and Banking Co., 169 IT. S. 295. 
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Of course this presupposes the English doctrine that a 
mortgage is a passing of the legal title, and with such a law 
the running of the covenants could not be avoided, although 
the mortgagor remaining in possession would get the real 
benefit of many kinds of covenants. In America, however, 
the law is very much more fair ; for the ordinary American 
law is that a mortgage is but a lien, though it may be dif- 
ficult to show how such a notion can be sustained upon Com- 
mon law principles. If the mortgagor still retains the title, ■ 
then there ia no difficulty in holding him to the benefits and 
burdens, Trustees & c v. Streeter, 64 N. H. 106 ; while the 
mortgagee is excluded from both. Johnson v. Sherman, 15 
Cal. 287; Davidson v. Cox, 11 Neb. 250. But see contra 
Mygatt V. Coe, 142 N. Y. 78, that the mortgagee may claim 
benefits. 

If the court of any state must hold that the mortgage 
passes title, and hence that the covenants pass on to the mort- 
gagee, it may be suggested that the mortgagor in possession 
may still be reached by the process employed to reach the 
assignee where the covenantor has been subjected to a judg^ 
ment on the covenant. The land is always ultimately bound 
to sustain the liability, and the possessor must save harm- 
less any one whom the law has subjected to a burden. No 
decision has been presented, however, which involves this 
notion. 

Mortgages of the lease have occasioned a good deal of dif- 
ficulty, although the law as finally settled develops the same 
difference between England and America that exists in mort- 
gages of the reversion. As a lease for years ia merely a 
chattel, practically dependent upon the possession, it was 
at first conceived in England that a mortgage of such a term 
need not convey the legal title unless the mortgagee assumed 
possession ; so Lord Mansfield in Eaton v, Jacques, 2 Doug. 
455, held that the burdens of the lessee's covenants would not 
run to a mortgagee unless in possession. But for the trans- 
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ier of title to a leaae, entry is not necessary, Co. Lit. 46b, 
and since therefore a mortgagee out of possession nught have 
the legal title, it appeared to later courts that be must have 
it ; so it was later held that he also succeeded to the cove- 
nants, and Williams v. Bosenquet, 1 B. & B. 238, OTemiled 
Eaton V. Jacques and established the English Law. 

In fact the mortgage of the term usually transfers the 
title in England, because otherwise the mortgagee would 
have no security but an equitable charge on the t«rm, not 
binding on a subaequent purchaser of the term without no- 
tice; and for that reason, of course, the mortgagee prefers 
to have the legal title even though it might be attended with 
the burdens of covenants. In America, however, the general 
conception of a mortgage, by the aid of records, gives the 
mortgagee of the term all his rights aa mortgagee without 
taking the legal title which remains in the mortgagor until 
the mortgagee takes possession usual upon his acquiring 
title. Therefore in America a mortgagee of a term out of 
possession does not get the burdens or benefits of the cove- 
nants. Astor V. Miller, 2 Paige 68 ; Astor v. Hoyt, 5 Wend. 
60S; McMurphy v. Minot, 4 N. H. 251; McKee v. Angel- 
rodt, 16 Mo. 283 ; Tallman v. Briscoe, 65 Barb. 369 ; Mygatt 
V. Coe, 142 N. Y. 78; Calvert v. Bradley, 16 How. 580.' 

iln Mygatt v. Coe. 142 N. T. 78, Finch, J., for the court, satd: 
"Under the old system which regarded the mortgage as tranaferrlng 
to the mortgagee the entire legal estate, leaving in the mortgagor 
only an equity which courts of law could not recognlie, It was neces' 
BBry to say and wa« said that the covenants running with the land 
lollowed the legal estate into the bands of the mortgagee, where 
It remained entire and complete, and the grantees of the equity hav- 
ing no legal estate could have do right to the covenants which 
already belonged to another. It was so held In Mayor of Carlisle v. 
Blamire, 8 East 487, but the injustice of the doctrine drew upon the 
ingenuity of equity to supply a remedy, and where the grantee 
holding covenants had executed a mortgage, and thereafter having 
been evicted from the premise* by a paramount title, his grantor 
and covenantor settled with the mortgagee by paying the mortgage 
in full discbarge of the covenants, and so aasnmlng to cancel them. 
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The second problem prraented is the application to cove- 
nant of the law of title by estoppel. The learned editor of 
Smith's Leading Cases (notes to Spencer's Case, 8tli edition, 
p. 209), says about this: "When the question arises on the 
covenants contained in a lease, the peculiar estoppel which 
exists between landlord and tenant will preclude a denial of 
the title of the lessor, not only aa between the original par- 
ties, but where third persons are in question. The law was 
80 held in Palmer v. Ekine, 2 Lord Baymond, 1550, which 
is sustained in the language of Baron Parke in C-oldsworth 
V. Knights, 11 M. & W. 337, and Sturgeon v. Wingfield, 15 
idem 224, although these cases were decided on other 

the KTtuttee was allowed bj a decree la eaulty to sue the covenantor 
at law, and the latter waa restrained from setting up as a defense 
In any manner the deed or deeds of mortgage which had diverted the 
covenants from the main line of BuccesBlon. Thornton v. Court, 3 
De G. M. & a. 293. By this circuitous route the Just result was 
reached of dividing the benefit of the covenants between mortgagee 
and owner of the equltr of redemption according to their respective 
rights, and the same Just distribution Is eCected under our system 
by a different process. We regard the mortgagor as retaining the 
legal estate, and the mortgagee as having a Hen upon It tor Ms 
security. The covenants, therefore, run to both mortgagee and 
grantee of mortgagor In proportion to their resitectlve rights, and 
the covenant Is divisible accordingly. A very clear exposition of 
this doctrine will be found In White v. Whitney, 3 Met 37, and It 
has been asserted In Town v. Needham, 3 Paige G4S, and Andrews v. 
Wolcott, 16 Barb. 26." 

Finch, J., did not properly state the position of the court In Thorn- 
ton T. Court, however. There, aa the report of the case clearly 
shows, the covenantor went to the mortgagee and by paying him 
and taking a release, sought to cut out the plaintiff. This the court 
would not allow, and charged the covenantor with the plaintiff's 
loss; as but for his act In taking the release the mortgagee would 
have reconveyed with the benefits to the mortgagor, the plaintiff. 
It Is Ineipllcable bow the learned Judge should have mUconetrued 
the court in Thornton v. Court to be devising a scheme to avoid 
the rules of law when It was merely preventing an attempt at fraud. 
As appears from Thornton v. Court, in England the covenants are 
returned to the mortgagor on his paying the mortgage debt by simply 
transferring to him the legal title to the lease. 
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grotmds. And the queBtion would seem to have heeu set at 
rest in England hj the recent decision of Cuthberteon v. Ir- 
ving, 4 H. & N". 742, 757, where the court adopted the rule 
laid down by Sergeant Williams in the notea to Walton v. 
Waterhouse, 2 Saund. 418, that while the lessee remains in 
possession under the lease, he cannot set up any defense in 
the nature of a plea of nil habuit in tenementis against the 
lessor or those claiming under him by assignment, who was 
said to have as much right to the benefit of the estoppel as if 
they were parties to the letting, and not merely assigns. 
There can be no doubt of the wisdom and propriety of this 
decision, because the estoppel of a lease really grows out of 
an implied contract that the lessee shall be bound until ac- 
tually or constructively evicted, whether the lessor is or is 
not the owner of the land, on the faith of which [contract ?] 
the landlord gives, and the tenant obtains possession, and 
which woiild be worth comparatively little if it could not be 
transferred to a purchaser of the reversion. It waa, how- 
ever, concluded in Cuthbertson v. Irving on the authority 
of Pargeter v. Harris, 7 Q. B. 708, that if the true state of 
the case appeared on the face of the lease, there would be no 
estoppel, and the lessee would be free to rely on the lessor's 
want of title as an answer to a suit for the rent."* 

1 That an estoppel runs to asBlEiieeB of the reveralon see Co. Lit. 
S62: 4 Co. 63. 

It l8 anite clear that Whltton t. Peacock, 2 Bingham N. C. 411, 
la not a case to the contrary, although Baron Parke's explanation 
of the case lu Ooldsvorth t. Knights (supra) may not have been 
that of the court. The facts, summarized by Baron Parke, are as 
follows: "A copy-holder devised hfs eetate to another, without 
anrrenderlng to the use of hie will. The devisee of ths devisee 
* * * demised part of the copyhold by deed, and the lessee cove- 
nanted to pay rent, and assigned the lease. The heir-at-law of the 
devisor afterwards surrendered to the use of the second devisee, who 
afterwards demised another part of the copyhold to the same lessee, 
and Instead of granting a fresh lease to the lessor [lessee?] of the 
part before demised, took a covenant from him to perform the 
covenants In that lease. The lessor afterwards surrendered the 
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Where the reversion by estoppel le assigned after the lease 
has been made, of course the assignee is bound by the cove- 
nants, as good title on receipt by the lessor, would go by first 
right to the lessee in possession, and the covenants at once 
being attached would pass on to the person who was assignee 
of the reversion. Trevivan v. Lawrence, 1 Salk. 276. But 
the difficult case arises where the estoppel is involved in the 
passing of title to the reversion. Suppose A pretends to sell 
land to B, and conveys a pretended title, then A receives a 
good title, and at once leases to C with covenants; is B 
bound by the covenants of A ? and can he sue C on covenants 
in the lewe ? Or is B bound by no covenants although the 
lease is good ? Or is the lease bad so that there are no rights 
or liabilities between B and C at all ? For the present the 
registration is dispensed with. There are three positions. 
If the covenants are binding between B and C, then it must 
be because A on receiving good title became constructive 
trustee for B, and having title leases to C, so as to give pos- 
session rightfully. Then A as the proper holder, at least of 
the reversion, would have a right to demand a subsequent 
conveyance, and as such would be assignee of the reversion^ 
and the covenants would operate. The actual subsequent 
conveyance to B would not be necessary, however, as it had 
copybold to another; and the question was whether the surrenderee 
could maintain an action on these covenantB against the assignee 
of the lessee." 

The decision gives no reasons for holding that he cannot: but 
Baron Parke aays there was a clear reason. "The reversion by es- 
toppel on the first lease was not a copyhold transferrable by sur- 
render and admittance." By referring to the arguments of counsel 
In Whltton v. Peacock, however, it is apparent that this was not the 
claim of the defense, but that It rested upon a question of fact 
whether the tenants did not hold In a way that would prevent them 
from pleading nil hahult to the statement that the lessor had title 
at the time he made the lease— an averment which they claimed the 
plaintiff must make. The matter Is immaterial for American cases, 
as we have no copyholds, and the main doctrine of Palmer v. Elkina 
Is not refuted. 
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previously been attempted, so the law might consider that 
done. !For this position of the covenants no case has pre- 
sented itself. The more likelj solution, however, would be 
the second. The land would fall into A's hands as a trust, 
and the lease to would be good, while the reversion would 
run to B by estoppel ; but the covenants being made with A 
after the actual deed on which the estoppel rests, the parties 
would be strangers, and covenants would not run between 
B and C. Compare Webb v. RusseU, 3 T. R. 393. While 
there may be troubles in sustaining the reasoning, this would 
be the conclusion fairest to the parties if the lease to C is to 
be considered good.' 

By the third and last supposition, however, the question 
would turn entirely on the right of A to make the lease. 
And if estoppel ia to operate at all, it would seem that the 
conclusion must be that the lease is entirely bad ; and so all 
covenants which it contains would be ineffective on the land. 
The notion of title inuring by estoppel seems to have had 
nothing to do with the equitable notion of a trust, although 
both may have originated in the idea that what should be 
done shall be considered done. The old estoppel was one 
of the inexplicable anomalies of the Common Law. The 
title related back and confirmed the earlier conveyance, very 
much like the doctrine of ratification in the law of agency. 
Weale v. lower, PoUexfen 54 ; White v. Patton, 24 Pick. 
324 ; Knight v. Thayer, 125 Mass. 26 ; McCuaker v. McEvey, 
9 R. I. 528. See 6 Gray Cases Prop. 586. This, then, com- 
pletely shuts out the subsequent conveyances and anything 
that hinges on them; and such, it is submitted, would be 
the probable conclusion in case of covenants under the pres- 
ent law. 

The registration laws have been considered ineffective 

1 This would 1)0 likely to be tbe law In Pa., wbere the lease would 
be good. Colder v. Cbapman, 62 Pa. 859. Cf. 6 Qrar CaaeH Prop.. 
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Upon the concluaion in the Pennsylvania cases, and it is 
likely that where those oases are followed these laws would 
be again passed over. 

It will of course be remembered that where there is no 
estoppel there can be nothing to hold a covenantor to a aue- 
cesBor of the covenantee. So where a tenant for life leases 
for a long term, or for anoUier's life, there may be an estoppel 
during the life of the lessor, but not against his heir; and his 
heir cannot bring covenant 2 Wm. Saunders 418, n. 1 to 
Walton V. Waterhouse. 

The last subject to consider is the relation of covenants to 
the law of merger of estates. 

As the covenant is incident to the estate, an assignment 
which gives the assignee the term together with the reversion 
destroys the estate to which the covenant attaches, and the 
covenant itself ceases at once. The reversion must be the 
immediate reversion, however, for otherwise there can be 
no merger. So where a euh-lessee assigned his holding to 
the original lessor there was no extinction of the immediate 
lessee's claims and his rights on a covenant for renewal still 
survived. Piggot v. Mason, 1 Paige 412. 

In Bocheeter Lodge v. Qraham, 65 Minn. 457, A and B, 
life-tenant and revefsioner respectively in a piece of land, 
joined in conveying to the third story of a building upon 
the land, B the reversioner covenanting with C to repair the 
roof when necessary. A and B later united in conveying 
their remaining interest in the property to the defendant. 
The roof having fallen into disrepair, C sought to have the 
cost charged against the land in the defendant's hands. But 
the conrt held that the defendant should not be chai^ged at 
present, for so long as A lived he was enjoying A's life es- 
tate, and B's covenant ran only with the reversion; so an 
attempt at apportionment was made. 

It would seem that the life estate me^ed in the reversion 
And was lost; and as the covenant had been attached to B'a 
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free intereat whicli still survived, changing from an estate in 
reversion to an estate in possession, the defendant should 
have been held to the covenant 

Of course if a right of action has accmed, liiough it be on 
a covenant to pay rent in advance for a use of a lease which 
afterwards merges, that particular right of action is not lost. 
Townsend v. Read, 13 Daly 198. 

It is unnecessary to rehearse the law of merger, as it is 
sufficient to remember that the doctrine of extinction of 
covenants is thorough-going; and whenever an estate is 
merged so as to extinguish the estate to which the covenant 
is attached, assignees of the covenantee or covenantor can 
no longer enforce or be subject to the covenant. Thus in 
■Webb V. Russell, 3 T. R. 393, E. Webb, mortgagee of a term 
for ninety-nine years held by one Stokes, leased with him to 
the defendant for eleven years, the defendant covenanting. 
"Webb died and the plaintiff, his devisee and executrix, took 
the mortgage. Later Stokes became possessed of the fee and 
released it to the plaintiff who sned the defendant on his 
covenants. But Lord Kenyon held that the estate for years, 
having merged in the fee, the covenants, being incident to the 
particular estate, were lost to the plaintiff.* 

There is no reason to believe that the original parties lose 
their actions, however, and so here, however much the es- 
tates merged, the plaintiff should have still had her right of 
action as executrix of the original covenantee for causes 
which accrued during bis lifetime. 

As the covenants attached to a piece of land are severable, 
80 that assignees of part of the reveraion can enforce them, it 
is similarly held that merger of part of the reversion de- 
stroys the covenants only so far as affects the portion of the 

1 It was noted that If the plaintiff had not claimed to hold both 
«atatea In the same capacity she would not have been prscladed, as 
In fact there was no mercer ol eetatea held aa executrix and thoae 
held In her own name. This of courve Is Immaterial, so far as tbe 



1/ Google 



182 COVEfTANTB IN LBASSS. 

estate merged. So where the reversioner assigned to three 
joint tenants, one of whom was a joint tenant with another 
in the lease with covenants, whether one-third or one-sixtH 
only of the reversion is merged, the other two tenants in the 
reversion can sue for a failure to repair the whole of the 
premises, although their actual judgment will be for but two- 
thirds of the adjudged damages. Baddeley v. Vignra, 4 E. 
& B. 71. 

So far as extinguishment of the covenant is concerned, it 
is noted that the case did not decide that a covenant would 
not be extinguished where one of the persons to whom the 
burden ran was at the same time one of those to whom the 
benefit ran, for they say that in this case the obligation did 
not arise until after the common person bad died.* 

A clearer case ia Lord Dynevor v. Tennant, 32 Ch. D. 420, 
aflBrmed by the Court of Appeal in 33 Ch. D. 420, and by 
the House of Lords in 13 A. C. 279. A lease was made to 
make a canal, the lessors, three in number, reserving the 
right to bridge the intended canal. The lessors afterward 
divided their holding, one taking the land from which a pai^ 
ticular passage crossed the canal. This he sold to the lessee; 
and it was held that whether the reservation was an easement 
or a covenant, the estate of the lessee in that part of the 
reversion had merged, and all rights to cross at that place 
had gone. 

A rather surprising decision was made, however, in Bai- 
ley V. Richardson, 66 Cal. 416. A lessee sublet with cove- 
nants and then assigned or surrendered his lease to his lessor. 
The lessor received and collected from the sublessee the rents 
reserved in the sublease. The court held that no merger was 
brought about, as the lessor came in as an assignee of a re- 
version, and not as owner of tiie fee ; and so was liable on 
the lessee's covenants to the sublessee, 

lOn the law ot merger, cf. Lord Thre'r v. Barton, Moore M. 
And see tall^ In Preston on ConveyanciDK, Vol. 8. 
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There appears no difference between this and the assign- 
ment by a life-tenant in reversion to an owner of the fee, 
as was the case in Webb r. Eussell ; and that merger and 
the extinction of covenants is inevitable in all such cases, is 
unquestioned law. Indeed the English Legislatnre evidently 
realized that extinction of covenants would not be confined 
to cases like Webb v. Bussell, for they used very broad terms 
to relieve against its injustice. Compare Mr. Sugden's state- 
ment of the statute, Vend, and Pur., 14 ed., p. 583: 
"Where the reversion expectant upon a lease shall be surren- 
dered or merged, the estate which shall for the time being 
confer, as against the tenant under the same lease, the next 
vested right shall, to the extent and for the purpose of pre- 
serving such incidents to and obligations on the same rever- 
sion as but for the surrender or merger thereof would have 
subsisted, be deemed the reversion expectant upon the same 
lease." 8 & 9 Vict., c 106, §9 ; see 7 & 8 Vict, c. 76, §9. 

No such American statutes have been presented ; but as 
Bailey v. Richardson can hardly be followed under the Com- 
mon Law in other states, the subject would seem one emi- 
nently needful of statutory revision. 

In Spencer v. Austin, 38 Vt. 258, A and B, tenants in 
common, leased to C, reserving certain rights ; B then con- 
veyed his interest to D, and C conveyed half his lease to D. 
The court in equity held that there was no merger in D to 
defeat D's rights under the lease unless D had intended a 
merger on receiving the conveyances. It would seem, how- 
ever, that this decision was due to a misconcepticn of the 
English Law in Forbes v. Moffat, 18 Vesey 384. 
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CHAPTER vrr. 

TH8 jamsTBa of benefits atts bdbdeits with vbe estates 

IX MODEBn LA.W. 

Becarring to the line of inveetigation intermpted by tli© 
chapter on covenants in leases, it is now necessary to continue 
the main question to what extent covenants of any sort other 
than covenants for title have been allowed to run with land 
in modem times, 

For this it is best to follow the customary division of the 
question, first as to the benefits of covenants, and secondly as 
to the burdens of covenants. That is to say, first, whether 
the successor of the covenantee can enforce the covenant in 
his own name against the covenantor; and secondly, whether 
the covenantee or hie successor can enforce the covenant 
against the successor of the covenantor. 

The object of this chapter is entirely to work out an intel- 
ligent state of the law, as weU giving weight to the de- 
cisions as bearing in mind what from the history of covenants 
would naturally be expected to be the present law ; and it 
would seem that we should expect both the benefits and 
burdens of covenants to run provided they are properly cre- 
ated and are of such a nature as to assimilate themselves to 
the crude notion of "concerning the land." 
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Benefits of Covbhakts. — ^The general notion haa been 
long indorsed that the succeaaora of covenantees can always 
have the benefit of covenants, and that they can sue in their 
own name at law. Exactly how this happened to be so gener- 
ally agreed upon, it is hard to tell, as every other question of 
covenants has become bo entangled. The probable explana- 
tion is that in the rmming of benefits the spirit of the original 
use of the covenant was so apparent that its doubt never 
seemed to appeal to the judges. It was more nearly approx- 
imated to the law of warranty as that had been developed 
in the covenant for title ; which is in its essence the mere 
running of a benefit. And as there was but a slight step 
from one benefit to another, it was at once granted that the 
benefit of any covenant concerning the land might readily 
run at law. It is believed, therefore, that these benefits were 
accepted from a mediate reasoning from covenants for title 
which in turn rested on charter warranty, that in turn com- 
ing from the old warranty as a matter of damages rather 
than a matter of kind. If instead of reasoning thus, the 
judges had looked back and had seen that benefits ran from 
a direct similarity to old warranty, as is evident from their 
origin before the full development of title covenants, they 
would hardly have come to the conclusion that benefits alone 
can run. It is not, however, the first case in the law where 
the real reason has passed into oblivion and a thinking but 
incautious period has invented reasons which gave a bias to 
the law. 

Strangely enough, however, while this running of benefits 
has been accepted, there is not, it is thought, a single Eng- 
lish decision that such a benefit will run imtil comparatively 
late days. There is no lack of them in America, it is tme, 
but at the same time the American courts were free in hold- 
ing that burdens of covenants would run as well. The editor 
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of Smith's Leading Cases asserta as hia coBclusion that bene- 
fits have been established as running, but he cites no cases 
but cases of covenants for title and cases of leases, from tbe 
cases in Norman French to the rise of the equitable doctrine 
of Tulk T, Moxhay.' A possible express indorsement of 
the notion may be found in the case of Sharp v. Waterhouse, 
7 E. & B. 816, where it was assumed that the devisee of land 
benefited by a covenant in an indenture which granted an 
easement might sue for the benefits of the covenant. But the 
real decision on the facts was only that an apparent addi- 
tional covenant was not intended to be a covenant, and indeed 
this case has been entirely overlooked in diacussions upon 
the snbject. Moreover, the grant waa only an easement, and 
the running of covenants with easements is in great question 
in England (see post, Ch. IX, sec. 3) ; so that Sharp v. 
Waterhouse will hardly be a safe example of the law. Lord 
EldoQ even went so far as to question whether a benefit could 
ever run in deciding Collins v. Plumb, 16 Vesey 434, which 
he decided on other grounds ; and Lord Justice Lindley ques- 
tioned whether any benefit could run in Austerberry v. Old- 
bam, 29 Ch. p. 750. 

But no one now denies that the benefit of a covenant does 
run with the land. There is an equitable indorsement of it 
in the decision in Barclay v. Kaine, 1 Sim. & Stu. 449 ; and 
it has been frequently indorsed in dicta at law and in equity, 
as by Lord Abinger in Raymond v. Fitch, 5 Tyr, 985, and 
by Lord Justice Cotton in Austerberry v. Oldham, 29 Ch. D. 
750, although other members of the court in that case 
questioned it in connection with the decision that the burden 
of a covenant would not run. 

In America there is abundant authority that tbe benefit 
of covenants runs with the land,* and so far as has appeared 
there is no decision that rejects it. 

1 2 FUU. 771, see post, Chaptar XI. 

1 ClntL T. Springer, 23 Wkly. Bui. 260; Sprlngw v. PhlUlps. 71 Fa. 
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In at least two American cases, however, Lydick v. B. & 
O. Ey., 17 West Va. 427, and Caraon v. Percy, 57 Miss. 97, 
the reason given for the running of benefits is different from 
the commonly accepted historical one. It is set out that 
the covenant runs because it was part of the consideration 
contracted for in the acceptance of the land. In short, that 
it requires notice to the assignee of the land that it has the 
benefit of covenants in order to allow him to enforce them. 
It can hardly be said that these decisions were intended to 
rest upon this reason, but if this theory is to be held the true 
one it is at least very far-reaching. If one grant were made 
without the express mention of the covenant, then the bene- 
fit of .the covenant would be forever lost, and no subsequent 
mention of it would avail, as it would then form no part 
of the consideration for the purchase. Nor could that par- 
ticular covenant be afterward revived, as the possessor of 
the land once without the covenant, could never give to the ' 
grantee from him more than as grantor he held; and the 
connection with the original covenantor and his burdened 
land would no longer exist for a new covenant. Moreover, 

60; DuDbarT. Jumper, 2 Tatee 74; Dalley t. Beck. 4 Clark 68; Clark 
T. MarUn, 49 Pa. ZS9; Miuiarelll t. HuUlilxer, 1S3 Pa. 643; Ry. Co. 
T. Ry. Co., 171 Pa. 284; Green v. Crelghton, 7 B. I. 1; Weill v. BbM- 
■wln, 64 Cal. 476; Raby t. Reeves, 112 N. C. 688; Maine v. CumBton, 
?8 Mass. 317; Cotter v. Wme., 3 Allen 196; Carson v. Percy, G7 Miss. 
«7; Countryman v. Deck, 13 Abb. N. C. 110; Avery v. Ry., 106 N. Y. 
142; Stewart v. Aldrich, 8 Hun. 241; Nye v. Hoyle, 120 N. Y. 195; 
Graves v. Deterllng, 120 N. T. 447; Uott v. Oppenhelmer, 136 N. Y. 
812; Dey t. Prentice, 90 Hun. 27; WoollBcroft v, Norton, 15 Wlac. 
198; Snyder's License, 2 Pa. Dlst. Ct. 78G; Bean v. Stoneman, 104 
Cal. 49; Ry. v. Reno, 22 111. App. 420; Sterling Co. v. WtlllamB, 
66 111. 393; Fitch v. Johnson, 104 Hi. Ill; Hazlett v. Sinclair, 76 
Ind. 488; Peden t. Ry., 78 la. 131; Curtlas v. White, Clark Ch. 389; 
Watertown v. Cowen, 4 Paige 610; Dexter v. Beard, 7 N. Y. Supp. 
11; King T. Wright, 1G6 Mass. 444; Shaber v. Water Co., 30 Hlnn. 
179; Hamm v. Same, Ibtd. 18G; Guentzer v. Jnch, 4 N. Y. Supp. 39; 
Lydick T. B. & O. Ry., 17 West Va. 427; Cf., Scott v. Lunt, 7 Pet 696; 
Morae v. Aldrlch, 19 Pick. 449; Savage v. Mason, 3 Cuah. 600; and 
«t. semble contra, Barron y. Richard, 3 E!dw. Ch. 96. 
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if notice is important it becomes a difficult question what 
shall constitute notice. Must it be in writing i Must it be 
in the deed I Must it be in express words i or shall it pass 
with "all easements, appu]i;enaiices, &c" f If this last ia 
Buf&cient, which is generaUj deemed sufficient to pass other 
claims, then must it not be proven that the grantee under- 
stood it to mean the benefit of covenants ! else the covenant 
would not have been a consideration of tiie purchase. 

It will be noted that this difficulty is not involved in war- 
ranty or covenants for title, as the grantee maj well be pre- 
sumed td contract only for a good title. The difficulty is- 
fundamental, but it is hardly to be believed that the courts- 
would attempt to enforce such a notion of the running of 
covenants, as well for the difficulty of proof in action as for 
the difficulty of aseertatnitig whether there is a cloud upon 
titles on the burden side of the land. It would seem safe to- 
presume that where the covenant is properly created and of 
the nature to run with the land, its benefit can run until it 
has been released or for other reasons it becomes unenforce- 
able by the passing of time. (See post, p. 171.) 

But before leaving the subject of benefits, which h&v& 
been thus far considered from the standpoint of rights rec- 
ognizable under the Common Law, the attention of the reader 
must be called to certain conceivable views of the running of 
benefits which, while equitable benefits in fact, have been 
offered as explaining many cases at Common Law. So far 
as the principles are exclusively equities, they will be con- 
sidered in a later chapter, but to the extent that &ey are en- 
forced by law, they must be noted here. And it might be 
said, moreover, that on this theory the benefit may run be- 
cause its running was contracted for, although the assignee 
to whom it runs does not know of it when he buys from tlie 
covenantee. This is not at variance with the reasoning just 
above, that it is impossible for a covenant to run where there 
is no notice, for it is a question of a trust, and for the benefit 
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of a truat to nm, references need not her© be given that no- 
tice is unnecessary. 

In Morse v. Aldrich, 19 Pick. 449, there had been a grant 
between the plaintiff's and the defendant's ancestors, con- 
taining a covenant that the succeBsors of the vendee might 
periodically drain a pond on the land of the grantor for the 
deposit of mud on the bottom, available aa a fertilizer. The I 
defendant had notice of the covenant, and tie plaintiff en- 
forced his right b; covenant at Common Law. The sug- 
gestion has been made that this right to the mnd was a 
tangible right for which the original vendee contracted, and 
being conceivable as property, — a profit, — it may be ab- 
stracted from the land of the grantor and, though incom- 
pletely granted, should be regarded by the grantor and his 
assigns as an equitable charge for the grantee and his as- 
signs, thus going to them whether they have notice or not. 
The grantees and their aasigna, then, having this equity, sue 
for it in law under covenant, either as beneficiaries to the 
original covenant, in states lite New York, where bene- 
ficiaries may sue on contracts, or by the authority of Paken- 
ham'a Case, T. B. 42 E. Ill, 3, which enabled the owner of 
an incorporeal hereditament to sue in covenant to enforce his 
righta, as was discussed in Chapter II. 

The whole theory is very involved, and apart from Its ar- 
tificiality, eeema to have several grave difficulties. It was 
not taken by the court in Morse v. Aldrich, but is suggested 
to explain that case and the party-wall cases to be discussed 
later. 

In the firat place, it can only apply to those covenants 
which amount to equitable incorporeal hereditaments. The 
right must be a recognizable subject of property; for it 
must be a charge upon the grantor. This ia enough to show 
that it doea not explain all the cases. Then to bring the 
right into a law court, it requires one of two methods, either 
allowing beneficiaries on a covenant to sue in their own 
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namea, a right by no means conunon in older jurisdictions, 
or the enforcement of incorporeal hereditaments by cove- 
nant, a very doubtful right itself, though it may have been 
allowed at old Common Law. 

Of course, as between assignees of the grantee and the 
original grantor, if beneficiaries on contracts can sue, all 
cases of the running of benefits are explained without any 
charge; but that solution cannot explain English cases, as 
in England beneficiaries cannot sue on contracts to which 
they are not partiw, and it does not explain beneficiaries' 
rights against assignee of the grantor, as assignees of the 
burdened property are complete strangers to the contract. 
But however feasible this explanation of charges and the 
suit in covenant for incorporeal rights may be for the sug- 
gested cases, it seems unsatisfactory historically from tiie 
other cases that have come down to us. Another opportunity 
to consider it, however, will present itself in the investiga- 
tion of the running of burdens, and in the collateral investi- 
£;ation of ri^ta in equity. 

II. 

BuBDEHs OF Covenants. — We come now to the mooted 
question whether the burden of a covenant can be made to run 
with the land to the assignee of the covenantor. From the 
review of the cases (supra) down to the Statute of 32 Henry 
VIII, 34, there would seem to be every reason to suppose 
that burdens can run, and that they were made to run without 
any hesitancy on the part of the early lawyers. From that 
statute to the time of Lord Coke's reports there appears noth- 
ing to change this view; and since Lord Coke's time the 
doctrine that they cannot run seoms to rest largely upon 
rambling discussions in late cases. Without careful analysis 
the judges have frequently begun their discussions by saying 
that it seems fairly clear that before this statute covenants 
ran with the lease but not with the reversion, and that the 
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burden of a covenant would not run at Common Law.^ 
Though the counsel in arguing in Webb v. Kussell, 3 T. E. 
393, went so far as to say that the Statute of 32 H. VIII 
containB a mistake in its preamble, and by transposition was 
meant to state that covenants would run with the land, yet 
whatever grounds that su^;estion may have, the court paid 
no attention to the suggestion, but followed the idea that 
covenants will not run with reversions. 

For the denial of the running of burdens, Brewster v. 
Kidgill has been thought to furnish a clear footing. The 
case has been reported in many places and the exact holding 
is in much doubt; but the dicta of Lord Holt, one of the 
judges, are fairly clear that he thought the burden of a cove- 
nant should not run.^ The action was one of case for a rent 
granted out of an estate of the defendant's predecessor who 
had covenanted to pay the rent, free of all taxes, etc, upon 
either the rent or the charged land. The defendant sou^t to 
deduct a tax imposed by Parliament, and the court held that 
he could not do so. They also held that the rent bound 
the land, though whether as a grant or a covenant is not 
clear. Holt said, "If this covenant should charge the land, 
it would be higher than a warrantia chartae, which only 
affects the land from the judgment therein given;" but ex- 
actly what he meant by this is difficult to tell. It is true 
that Littleton says that warrantia chartae binds only from 
judgment given; but it is conceived that Holt's comparison 
is imperfectly made. Warranty may well have bound the 
land in one sense, and yet have left the warrantee a certain 
difficulty in reaching the lands so hound. The land was al- 
ways alienable, of course, eo long as there was not a judg- 
ment against it; and if before that time the land had been 

1 Serg. Wma." not© to ThoMby v. Plant, 1 Wms. Saun<L, p. 
240. a. S. 

* The case la reported In E Mod. 369, 12 Mod. 166, I U R^m. 817, 
1 Salk. 340, Garth. 4SS, Holt 16S, 669, Comb. 424, 466. 
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diened the waiTantee would have had his action for nothing, 
as he would have to bring another action against the then 
owner of the land to have hia judgment execnted. The 
method of enforcing the warranty was always a personal 
action ; and in that light there is no difference between this 
and the working of covenants which bind the then owner 
of the land, for when he aliens he is free, unless, of course, 
he is the first covenantor, and a party himself to the cove- 
nant 

But Holt's position rapidly gained support, and Lord Ken- 
yon, in his decision in Webb v. Kussell (supra), notwith- 
standing the argument of counsel, sustained the view that the 
burden of the covenant would not run with the grant of 
land. 

But this, too, was merely dictum, and the question was 
much longer to remain debatable in the English courts, for 
grave doubts still entertained on this subject found occasion 
for early expression in the celebrated case of Roach v. Wad- 
ham, 6 East 289. In that case there was a conveyance to 
one Coates to the use of such as Watts should appoint by deed 
or will, and in default of appointment, to Watts in fee, re- 
serving a rent which Watts covenanted for himself and as- 
signs to pay. Watts then by deed appointed to one Wadham, 
all joining, and Wadham covenanting to pay the rent. Wad- 
ham willed to the defendant, whom the plaintiff sues in 
covenant for the rent. Therefore the question was whether 
the defendant took under the power, in which case he would 
not have been privy to Watts' covenant, or under a grant 
from Watts in default of appointment, in which case he 
would have been privy to Hie covenant That question Lord 
EUenborough, who delivered the opinion, admitted was de- 
pendent upon whether Watts had intended an appointment or 
a grant ; and taking all the circumstances into consideration, 
Lord EUenborough concluded that Watts intended an ap- 
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pointment, and so discliarged the rule without diacussing 
whether the actios of covenant would have lain or not, 

Mr. Sugden, in hie "Vendors and Purchasers," thinks this 
■decision may be taken as assuming that the hurden of the 
-covenant was regarded as running, else he thinks there was 
nothing to argue; for in neither case would the defendant 
have heen liable. But Mr. Sugden seems to have misunder- 
stood the court's position. Admitting that the running of the 
■covenant was debatable, that question need not come up at 
all if the court were decided that the conveyance was the 
mere exercise of the power. This they decided to be the case, 
and so the other question remained undecided. 

It is exceedingly likely, however, that Lord Ellenborough's 
■opinion was that the covenant would run, as appears from 
his reference to a discussion which he evidently had with 
the plaintiff's counsel. He says : "Though the plaintiff's 
counsel at first insisted that the power was nugatory, and 
-that the conveyance necessarily operated on the interest of 
Watts, yet he afterwards abandoned that ground in his reply, 
and agreed that the only point was whether the conveyance 
operated on the interest which Watts had, or as an execution 
■of the power, and that it was a question of mere intention. 
And if that be so, it ought to appear very clearly that the 
covenants and provisions in the deeds cannot take effect, if 
the conveyance should be holden to operate as an appoint- 
ment in order to authorize the court bo to determine." * * 

But the decision in Koach v. Wadbam was not taken to 
end the question in favor of the running of burdens, any more 
than the earlier decisions had been entirely accepted the other 
way; and the point still remained open. 

Lord Eldon was in doubt about the law of covenants when 
he decided Collins v. Plumb, 16 Teaey 434; and Sir John 
Leach was not ansious to render an opinion upon them when 
be decided Barclay v. Raine, 1 Sim. & Stu. 449. We learn, 
liowever, from a note in 7 Jarman's Bythewood 572, that Sir 
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John Leach was of opinioii that the burden of covenants could 
run with land. 

Next comes the implication from the decision in Vyvjan 
V. Arthur, 1 B. & C. 410 (see p. 112), where the question, 
to be sure, was the running of a lessee's covenant to grind 
com at a mill of the lessor's to the assignee of the reversion. 
But Bailey, J., and Holroyd, J., distinctly say that this cove- 
nant they think operates by the Common Law and not under 
the Statute of Leases, placing their decision upon what they 
deem the authority of Pakenham's Case in the year books 
(see Ch. II). "The suits and services are to be rendered by 
the lessee, his executors, administrators, and assigns to whom 
the lands are leased ; and this suit is to be rendered to the 
mill of the lessor, his heirs and assigns ; so that it appears to 
have been the intention that the assignees of the lessor and 
leasee should be bound, for they are expressly named." 

It is queer, aft«r this decision, that ifr. Sugden granted 
the point that covenants did not mn with the reversion at 
Common Law,* while he still maintained that the burden of 
covenants in grants would run with the land,' 

' Following this comes the argumentative discussion of the 
question by Lord Brougham as Chancellor in Keppel v. 
Bailey, 2 SI. & K. 517. The decision did not involve the 
question, for it was on a lease holder's covenant with a Rail- 
way Co. for the exclusive use of their road, the covenantee 
suing the assignee of the covenantor. The court held the par- 
ticular covenant a stranger's covenant and therefore not 
capable of running, but Lord Brougham advanced a utili- 
tarian doctrine, which is emphasized by the editor of Smith's 
Leading Cases, and which has no doubt had great influence 
upon the eventual outcome of the law. He points out that 
while the running of benefits imposes no obligation which 
was not contemplated, and so not inequitable, yet the mn- 

1 y. & P., 14th ed., p. 583. 
1 V. ft P., Mth ed., p. 596. 
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ning of burdenB may cause the fall of a liability upon one 
who had subjected himself unawares, so that the enforcing 
of a legal right might occasion the greatest injostice. The 
Buggestion no doubt seems strong, and most be considered be- 
fore coming to a conclusion on the whole subject; but it is 
opportune to remember that the experience of the greatest 
inrists has taught us to be careful of a method of decision 
supported by the apparent justice of a case in disregard of the 
deeper principles or analogies of the Conmion Law. It is 
evident that Lord Brougham's distinction between benefits 
and burdens can rest only on an exercise of the judge's power 
to be followed only where there is not the least doubt that 
such a course would receive the unanimous endorsement of 
administrators of the law. 

From about the time of Keppel v. Bailey the running of 
burdens in England became less and less sustained. In 
Whatman v. Gibson, 9 Sim. 193, and in Mann v. Stevens, 
15 Sim. 337, restricted building covenants were enforced in 
equity against assignees taking with notice, the court doubt- 
ing whether there could be brought an action at law. And 
in due time came the equity decision of Lord Cottenham 
in Tulk V. Moxhay, 2 Phil. 774, from which date the fuller 
recognition of equitable rights and the £rm repression of all 
future attempts to gain any recognition in law. 

In only three other cases was the notion that burdens could 
run at Common Law maintained by the courts. Lo*^ Bom- 
illy believed that they could run and said so in two cases. In 
Western v. McDermott, L. E. 1 Eq. 449, coTenants by all the 
householders in a row to preserve gardens were enforced by 
injunctiona, Lord Eomilly holding that the benefits and buiv 
dens of the covenants ran with the land. But on appeal, 
L. K. 2 CL 72, the court held it merely an indorsement of 
Tulk V. Mozhay, and refused to decide the question of the 
burdens running as covenants. Yet Lord Komilly expressed 
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himself as of the same opinion in Morland t. Cook, 6 Equity 
252. 

Once more, in Cooke v. Cilcott, 3 Cb. D. 694, the Common 
Law running of burdens was endorsed. There was a con- 
veyance of land, the vendee covenanting to supply water to 
other lots of the vendor. The vendor sold one of these lots 
to the plaintiff, and the vendee sold the lot on which the 
water was to the defendant, both having notice of the cove- 
nants. The defendant refused to continue furnishing the 
water, and the plaintiff sought relief in equity by a manda- 
tory injunction. Yice-Chancellor Melius held that tbe bur- 
den of the covenant ran with tbe land to tbe defendant, but 
at any rate that notice of its existence made him liable. The 
esse seems to have been appealed, but tbe best explanation 
of it appears in the argument of counsel in Hayward v. Bidg. 
Society, 8 Q. B. D. 403. 

"Cooke V. Chilcott," tbe learned counsel said, "Is the only 
instance in which the covenant was not a restrictive one, and 
there Malius, V. C, was of opinion that the covenant ran 
with the land; so that it was not necessary in that case to 
resort to the doctrine of notice. When that case came up 
upon demurrer before the Court of Appeal there was no de- 
cision on the present point, as on the pleadings the defendant 
had admitted his liability on the covenant, and it was on 
that ground alone that the Court of Appeal affirmed the 
decision of tbe Vice-Cbancellor." And then the learned 
counsel endeavored to point out that there was really an 
easement in Cooke v. Chilcott 

These three cases, however, had no permanent effect, for 
close upon them comes the first and only decision at law that 
the burden of covenants will not run with the land. In Hay- 
ward V. Brunswick Building Society, 8 Q. B. D. 403, in the 
Court of Appeal, the facta were that A., pcesessed of land, 
tad deeded it to B., reserving a yearly rent, and B. bad 
covenanted to repair and to produce the rent. A. assigned 
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the rent to the plaintiff, and B. assigned the land to the 
defendant. The plaintifF sued the defendant for his failure 
to repair. The facts were about the same as those in Kilnes 
T. Branch (post, p. 199), and Brett, L. J., thought that case a 
binding authority that the benefit of the covenant would not 
ran with the rent to the plaintiff. But Cotton and Lindley, 
L. 3 J., discussed the point of the burden running, and con- 
aidered that allowing it to run would be an exteneion in 
law of the equity doctrine of Tulk v. Moxhay, althou^ they 
admitted that the plaintifF here had no right to appear in 
equity. They regarded Tulk v. Moxhay as limited to re- 
strictive covenants, and without further discussion gave judg- 
ment for the defendant. 

Whatever may be said of this decision otherwise, it is not a 
discussion of the question at all. So it must be admitted that 
the law in England rests only upon the earlier dicta and 
certain decisions in equity, of which probably the most im- 
portant is Austerbeny v. Oldham, 29 Ch. D. 750.* There 
land was conveyed out of a larger piece for the purpose of a 
public road, the trustees who received it covenanting to make 
and repair the road. Assigns were named in the covenant. 
Both properties were assigned with notice of the covenant, 
and the assignee of the landed property sought by bill in 
equity to compel the assignees of the road to keep it in repair. 
The Court of Appeal, Cotton, Lindley, and Fry, L. JJ., held 

t In Butler v. Archer, 12 IrlBh C. L,., N. S. 104, A granted land to 
tbe defendant reserving a fee tarm rent to him, his helre and OGBigne, 
and agreeing that an amount might he deducted from the rent for 
repairs. A assigned the rent to the plaintiff, who sued tbe defendant 
for arrears. The defendant sought to deduct repairs, claiming that 
tbe agreement to allow It ran against the plaintiff; hut the court 
beld that tbe deduction was not allowable, as burdens of covenants 
did not run except with leases under Stat. 32, H. VIII. Some of the 
court thougbt, however, that the rent less the repairs constituted the 
whole reserratlon. It seems not to have been noticed, that to allow 
. the burden to run would have been, moreover, allowing a covenant 
to run with an Incorporeal hereditament, contrary to settled English 
law. (See post, Ch. IX, sec. S.) 
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that the burden of the covenants would not run, and doubted 
whether the benefits would run. They decided that there was 
no binding decision that burdens would run, and that it was 
not such a restrictive covenant as could be enforced in equity. 

Since that decision, 1885, the question seems not to hare 
been argued in England; and ae it was a decision bj the 
Court of Appeal, it will probably be regarded as settling the 
English law, unless it be raised in future in the House of 
Lords. It is of course possible that the highest court may 
yet change the condition of the law, especially as none of the 
present advisors of that body has been a member of any of 
the lower courts who have rendered the decisions containing 
dicta against the running of oovenanta ; but as the accepted 
notion hae come to be that the burdens will not run, a further 
argument of the question is not likely to meet with encour- 
agement. 

So much for the En^ish law. The wei^t of American 
decisions, however, seems to follow the contrary view. 
Worked out largely for themselves, without any English au- 
thorities of recent date, it is rather to be expected that the 
rational course of the law would lead the courts to a con- 
clusion contrary to the English. And while some of the 
states, which notably follow the yearly trend of English de- 
cisions, have renounced the historical trend of covenants and 
developed the notion of Tulk v. Moxhay, it may be said 
broadly that those states are exceptions. Perhaps the early 
acceptance of the burden of covenants may have been occa- 
sioned by the accidental rise of cases which emphasized rather 
the advantages than the objections to their running. Such 
are the early party-wall agreements in Massachusetts, and 
the mill grants in that and other states. Of course these de- 
cisions in neighboring states and the easy confusion of the 
English decisions on leases have rendered it comparatively 
easy for newer states to extend the doctrine until it has be- 
come well nigh universal. 
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For conTenience it is thought cot tmwiee to follow the de> 
ciBions out iu the different states. They are taken up as nearly 
as poBsihle in the order in which the doctrine arose iu the 
aeveral jurisdictions. 

Probably the earliest American decisions on the running 
of covenants are in Fennsylvania. In Dunhar t. Jumper, 
2 Yeates 74, A, the possessor of certain lands, sold a half 
acre to B for a mill, "yielding and paying to A and his fam- 
ily" the right to grind com free at B's mill so long as they 
should consume it on the plantation. It was a jury case, 
and the jury were directed that the hurden ran to B'b assign. 
So in Herbaugh v. Zentmyer, 2 Eawle 159, where a father 
had sold land to his son, who had covenanted to pay a certain 
amount of different cereals yearly, it was held that a pur- 
chaser at mortgage sale of the son's estate was bound by the 
covenant. It was added, however, that the covenant was but 
an obligation to pay rent in kind instead of in money. But it 
is clear from the earlier decision of Kimckle v. Wynick, 1 
DaU. 305, that the notion of the distinction between debt 
and covenant for rent had been emphasized ; so the case must 
support the running of the covenant. 

The covenants to pay ground rents were afterwards en- 
forced in Pennsylvania expressly as covenants running with 
the land in Hurst v. Eodney, 1 Wash. C. 0. 315; McQui^ 
7. Morton, 39 Pa. 43 ; Conrad v. Smith; 5 Weekly Notes of 
Cases 402; Springer v. Phillips, 71 Pa. 60; and Ritzman 
T. Spencer, 5 Pa. Dist. Ct. 224. And in Fisher'a Executors 
V. Lewis, 1 Clark 422, the additional covenant to build for 
the security of the ground rent was enforced against the 
assignee of the covenantor ; so there is not any doubt of the 
full import of the decisions. See also Church of the Incar- 
nation V. Williams, 5 Pa. Co. Ct 641. But the assignee of 
the rent is not bound by tiie burden of a covenant made by 
his assignor who reserved the rent. Provident L. and T. Co. 
T. Fiss, 147 Pa. 232. 



1/ Google 



150 THE BUKNINO OF BENEFITS AND BUBQENS 

In Dailey v. Beck, 4 Clark 58, a Btipulation in a deed of 
a lot that a certain street ahonld be opened for the benefit 
of the lot was held to be a covenant that could nm with the 
land until broken, though in that case it was broken in the 
lifetime of the first grantor ; and in Muzzarelli v. Hulshizer, 
163 Pa. 643, and Landell v. Hamilton, 175 Pa. 327, restrict- 
ive building covenants were handled in equity as covenants 
which bind the land, although in the latter case it was held 
that the intention had not been that the covenant should be 
perpetual. And see St. Andrew's Church's Appeal, 67 Pa. 
612 ; Batley v. Foederer, 3 Pa. Dist. Ct. 167. 

In Home v. Miller, 136 Pa. 640, A and B, owning adjoin- 
ing lands, executed a recorded agreement as to the use of 
the waters of a stream running between them. It was to 
bind the heirs and assigns. The court held that these were 
covenants running with the land on both sides and gave th& 
plaintiff damages at law for an alteration in the Btreem 
caused by the defendant. The court Uiougbt this was no- 
particular burden imposed upon either piece, but a fair ap- 
portionment of uses for the benefit of each, whatever the 
legal significance of that may be. Sae also Snyder's License, 
2 Pa. Dist. Ct. 785. 

Finally in Bald Eagle Valley Ey. Co. v. Nittany Valley- 
Ey. Co., 171 Pa. 284, where a land company had executed 
a mortgage to a trust company to secure an issue of bonds^ 
of which a Railway Company was to take a lai^ share, and 
the mortgage contained a a)venant by the land company to- 
give all its traffic to the railroad company, it was held that 
the railway could enforce this covenant against the assignee 
of the land company by enjoining the building of another 
railroad under contract with the assignee for a delivery of ita 
traffic to the defendant railway company. The equitable 
side of it will be discussed later, but the decision involves. 
ihe burden of the covenant running with the land. 

In commenting upon the Pennsylvania law it has been. 
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said that in FennsjlTauia the Statute of Quia Emptorea has 
never heen held io force and that the relations of tenure 
would explain the numing of oovenante there. Aside from 
the fact that none of the Fennsylvama decisions is rested 
upon that idea, it is submitted that the existence or non- 
existence of Quia Emptores is immateriah Of course the 
existence of tenure would insure the numing of covenants, 
but it has been attempted to show .that covenants found llieir 
origin in express warranties rather than in implied war- 
ranties, and we have seen that express warranties existed 
and ran every way after the Statute of Quia Emptores had 
cut off tenure entirely.^ 

Massachusetts. — In Wheelock v. Thayer, 16 Pick. 68, and 
Plymouth v. Carver, 16 Pick. 188, the question of burdens 
of covenants was before the court, but it was held that the 
grants there were not such as would allow the running of 
covenants; and a similar decision was reached in Kurd v. 
Curtis, 19 Pick. 459. In none of these cases, however, was 
it thought that it was impossible for burdens to run with 
the land. But in Morse v. Aldrich, 19 Pick. 449, the court 
held without doubts that the burden of a covenant did run 
with the land. A conveyed land to B, covenanting that B 
should have access to A's land for soil for certain purposes. 
B conveyed to C, and C and A being in dispute over the 
covenants, A covenanted to drain his pond at intervals that 
C might get the deposit for fertilization. The property of 
C came to the plaintiff, and that of A to the defendant. For 
a refusal to carry out this covenant the plaintiff sued for 
damages and was allowed to recover. See also Thomas v. 
Foole, 7 Gray 83. Then comes the first of the party-wall 
decisions, the case of Savage v. Mason, 3 Cush. BOO. A, 
owning land, conveyed a lot to B with covenants that party- 

1 The ruanitiK al ttie burden of coTeuants bss lately been reln- 
doraed la PennaylTanla In Electric City Land ft Iroprovemeiit Co. v. 
West Rldse Coal Co., 41 Atl. Rep. 458. 
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walls might be bailt, half upon each adjoining lot, the one 
who first desired to build putting up the wall, and the other 
owner or his assigns upon using the wall to pa; half the cost 
of building it. The assign of S put up a wall, and the 
assign of A*b adjoining lot, on using the wall, was compelled 
to pay half its value, according to the covenant The court 
held the burden to run, delivering Uie following much quoted 
language: "A covenant is said to run with the land when 
either the liability to perform it or the right to take advan- 
tage of it passes to the assignee of the land." This case pre- 
sented the running of covenants in its most advantageous 
light, and very probably had much more to do with the de- 
velopment of the law in America than its mere citation will 
indicate. 

The running of the party-wall covenants was afterwards 
indorsed in Massachusetts by Cutter v. Williams, 3 Allen 
196; Standish v. Lawrence, 111 Hass. Ill; Richardson v. 
Tobey, 121 Mass. 457 ; King v. Wright, 155 Mass. 444 ; and 
Ffeiffer v. Matthews, 161 Mass. 487. 

In Maine v. Cumatom, 98 Mass. 317, the conveyances con- 
taining the party-wall agreements were deeds poll expressing 
the agre^nents as conditions ; but the court held that the ac- 
ceptance of the deed implied the acceptance of the condition 
and allowed the assign to be liable in contract (See post, 
Ch. IX, sec. 1.) 

Sronson v. Coffin, 108 Mass. 175, before the court again in 
118 Mass. 156, brought up the running of a covenant to 
fence. A, owning land, granted a strip through it for the 
building of a railroad and covenanted for himself, his heira 
and assigns perpetually to maintain a fence on his land the 
length of the railway track. Later a part of the land not 
immediately contiguous to the railroad was sold to the plain- 
tiff, who now claimed that it was encumbered. The court 
held that it did not encumber the whole land, but only the 
part on which the fence was built; that an easement in the 
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nature of an obligation to fence was created in the grantor'a 
land and that with this eaeement ran the covenant to fence 
ae a covenant ninning with the land. Of course this became 
merely a covenant to do what the spnrions easements imposed 
anjwaj, but the case is an authority expressly that the burden 
of the covenant runs with the land; and thie Kr. Justice 
Gray intended, for he quoted the authorities to that effect 
in Massachusetts. There has been an exceeding looseness in 
the American decisions in speaking concurrently of easements 
and covenants in many instances as if they meant the same 
thing. Indeed Washburn says that an easement is the grant 
of the obligation to do or refrain from doing a certain thing 
on the land of the grantor; "or may be created by a cove- 
nant." Whatever he meant to say by this, it is to be noticed 
that Bronson v. Coffin is no authority for anything more than 
this: Granted that an easement was intended to be created, 
this covenant will run with it. That an easement was in- 
tended to be granted, Mr. Justice Gray concludes only from 
the whole matter. It is believed that, bearing this in mind, 
many of the cases involving easements in other jurisdictions 
will be more easily handled. In Parrish v. Whitney, 3 Gray 
616, the earlier decision that a stipulation for fencing would 
not run with the land, it will be noted that the deed was 
only a deed poll, and so of course the grantee had not cove- 
nanted at all. 

In Middlefield v. The Knitting Co., 160 Mass. 267, the 
town had been bound to repair a bridge over a certain creek, 
and the landowners along the creek, desiring to raise the 
water by a dam for the purpose of milling to a height which 
required a longer bridge, built the new bridge and covenanted 
to repair it. The land and mill in question came to the de- 
fendant, and the town sought by action of contract to get 
damages for his failure to repair the bridge. Mr. Justice 
Holmes, delivering the opinion, held that the burden fell 
upon tlie defendant, bat suggested that the covenant to repair^ 
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like the covenant to fence, was in the nature of a spurious 
easement and formed an exception to the notion that the bur- 
den of covenants will not run. For the notion that the cove- 
nant to repair is in the nature of a spurious easement Mr. 
Justice Holmes is the leading authority, and vre have seen 
that there is no authority in Massachusetts for the confusion 
of spurious easements and covenants. Whether it is the step- 
ping stone in Massachusetts for that court to repudiate its 
general doctrine that the burden of covenants will run with 
the land, only the future can determine. But from Mr. 
Justice Holmes* later opinion in equity in Norcross v, James, 
140 Mass. 188, it would seem that he thought that all cove- 
nants concerning the land would run, on the broad notion, 
that they were all easements. 

For other examples of the burden of covenants enforceable 
in Massachusetto see Jeffries v. Jeffries, 117 Mass. 184; 
Tobey v. Moore, 130 Mass. 448. 

New York.— In Van Rensellaer v. Smith, 27 Barb. 104, 
the assignment of a rent reserved out of a grant in fee was 
held sufficient to carry the covenant to pay the rent. The 
court explained that the Statute of Quia Emptores had never 
been enforced in New York, the laws never having been 
worded to re-enact it; and hence there might be tenure in 
fee. Therefore a covenant to pay rent ran from the tenant 
to the lord or the lord's assignee through the presence of 
pure privity of estate, or ownership by lord and tenant in 
the same property, as in leases at the present day. It has 
been attempted to show in connection with the Pennsylvania 
cases that the existence or non-existence of the Statute of 
Quia Emptores need have little to do with the law now, but it 
is clear that its non-existence would insure the running of 
covenants to pay rent See also Tyler v. Heidom, 46 Barb. 
439. 

But whether the absence of that statute alone is enough 
to explain the running of other covenants in New York 
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■would aeem of more doubt. The party-wall covenants cre- 
ated iu grants of easements, and binding not the easement 
granted, but the land reserved, and indeed all covenajits bind- 
ing otber land of the grantor, involve a different principle 
from the pure privity of estate which ia identity of owner- 
ship by lord and tenant in the same land. Those covenants 
seem rather to run by analogy than for any tenure existing 
between the parties, and after all seem to involve recourse 
to the express warranty to explain their operation. Thus 
in Nye v, Hoyle (see post), there was a grant of land, but 
the covenants of the grantor and grantee to repair the mill 
dam were to be performed on different land from that 
granted. It is clear from New York cases, however, that 
whatever analogies were needed were strictly repaired to be 
carried out, and no state is more careful to require the cove- 
nants to accompany some kind of grant than New York. 
Lawrence v. Whitney, 115 N. Y. 410. 

Barrow v. Richard, 8 Paige 359, indicates that it was 
thought that the burden of a covenant would run in New 
York, but the decision itself was based upon equity. A 
granted a lot to B, requiring of the grantee a covenant re- 
stricting its use, but A seems to have made no covenants as 
to the remainder. Then A sold off other land to C, who made 
the same restrictive covenant. Upon C's breaking this cove- 
nant the court thought B might not be able to sue C at law, 
since the grant to B preceded that to C, ao that B was not 
an assignee of C's covenantee after the covenant; but for 
the reason that the covenant was evidently intended for all 
the surrounding lot owners, B was allowed to enjoin C in 
equity. 

The first New York case really deciding the running of 
burdens seems to be Denman v. Prince, 40 Barb. 213. A, 
owning land, granted a mill site to the plaintiff and cove- 
nanted to pay half the cost of repairing the dam. The court 
held that this covenant ran with the rest of A's land assigned 
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to the defendants, and that the plaintiff might recover the 
defendant's share of the cost. In Hills v. Killer, 3 Paige 
254, and in Tmstfies of Watertown t. Cowen, 4 Paige 510, 
Tight to enforce the maintenance of open ground had been 
sustained in equity, but the cases seem pretty clearly in- 
stances of easements, so they need hardly be referred to 
«zcept for comparison. 

Some doubt, however, was thrown upon the 14'ew York 
law by two decisions upon party-walla, one by the Commis- 
sion of Appeals in Cole y. Hughes, 54 N. Y. 444, and the 
other in Scott v. McMillan, 76 N. Y. 141. In the former 
of these cases the agreement was between two adjoining lot 
owners, one to build the wall and the other to pay on user, 
and the heirs and assigns of both were included in the cove- 
nant, so that there is no doubt as to the intention of the 
parties. The one who built, however, assigned the right to 
recover to one person and the land to another, and in time 
the assignee of the adjoining lot obtained a half ownership 
in that lot also which had been first built upon. On building 
himself, the assignee of the right of recovery sought to re- 
cover half the value of the wall. In this state of affairs the 
court held that the right of recovery did not go with the 
land, as it did not benefit it ; and then decided that the duty 
of paying did not run with the land to the defendants. They 
noted a distinction between benefits and burdens, but said 
that burdens could not run without a privity of estate ; and 
that there had been no grant of interest in land here, so 
that the obligation was purely personal. How far the mat- 
ter of grant had been carried out will come up later, bat the 
decision is that the burden did not run because there had 
been no grant ; and barring that point, the case is not trouble- 
some. The other case, Scott v. McMillan, was substantially 
the same as Cole v. Hughes, and followed it 

These cases are probably shaken, even on that point, by 
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Hart V. Lyon, 90 N. Y. 663, but they concern ua no fartlier 
at present 

In Avery v. New York Central Ey., 106 N. T. 142, land 
had been conveyed to the defendant's predeceasor, the deed 
stipulating that "This conveyance is upon express condition 
that the said Railway Co., their successors or assigns, shall 
at all times maintain an opening into the premises hereby 
conveyed, opposite the hotel," etc. The court held this a cove- 
nant running with the land, enforceable by the grantor's 
lessee against the grantee's assign by a bill in equity to have 
the fence opened. 

In Post V. Weil, 115 N. T. 361, the "express condition"' 
in a former deed that a tavern should not be erected upon 
the land in question was held to indicate an intention for a 
covenant, but was held to be extinguished by the prior union 
of the pieces in one party. At the su^estion of the counsel, 
however, the court conceded that the covenant gave equitable 
rights only. Still the mere question at issue was whether 
the covenant was an incumbrance on the title ; and the court 
deciding that it was not, the rest was dictum. But in Nye 
V. Hoyle, 120 N. T. 195, tiie decision in favor of the run- 
ning of covenants was flat-footed. A and B owned adjoining 
lands with water-privil^;es, and finding it possible to better 
the condition of both, they covenanted to make a new water 
power on the land of B in which A was to have one-third and 
B two-thirds ownership ; and A was to repair the part of the 
work on his land, while B repaired that on his. Also a piece 
of land was granted by B to A for a mill site. The lands 
descended and were assigned respectively to the plaintiif and 
the defendant. Part of the work was washed away, and the 
plaintiff repaired it all, seeking to recover the proportionate 
amount due him from the defendant. The court held that 
the covenants ran with the lands on both sides, and gave the 
plaintiff his money. Compare also Graves v. Deterling, 120 
N. T. 447. 
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In Clement v. Burtis, 121 N, Y. 708, a covenant not to 
erect any building that would be a nuisance was held a cove- 
nant whose burden ran with the land, although the court 
said it was no more than the law imposed upon every land 
owner anyway ; so it was not fully decisive. While the de- 
cision does not so indicate, it would seem that there was 
something more in the covenant than could have been en- 
forced without it, as it was covenanted not to erect a build- 
ing to be used as a nuisance, and it may well be doubted 
whether equity would enjoin building anyway merely be- 
cause an unlawful use was intended to be made of the build- 
ing when it should be completed. But the question before the 
court was whether iJie covenant was an encumbrance, and 
that the court decided in the negative 

Mott V. Oppeuheimer, 135 N. Y. 312, was another case of 
adjoining owners entering into a party-wall agreement, and 
the court restrained an assign from using the wall until he 
had paid his share, deciding very clearly that the covenant 
bound the land. 

The lower courts in New York have been particularly free 
in holding that the burden of covenants runs with land, 
either for enforcement in equity or for suit at law. In Coun- 
tryman T. Deck, 13 Abb. N. C. 110, a covenant to fence was 
enforced in equity. In Stewart v. Aldrich, 8 Hun 241, a 
party-wall agreement gave an action at law. And reference 
may be made to Haynes v. B. N. Y. & P. Ky., 38 Hun IT ; 
Raynor v. Lyon, 46 Hun 227 ; Dey v. Prentice, 90 Hun 27 ; 
Guentzer v. Juch, 4 N. Y, Supp. 39 ; Mohr v. Parmalee, 43 
N. Y. Super. Ct 320; Trustees of Columbia College v. 
Lynch, 47 How. Pr. 273; Main v. Feather, 21 Barb. 646; 
Van Rensellaer v. Hayea, 19 K. Y. 68 ; Duffey v. IST. Y. & 
H. By., 2 Hilton 496; Wilcox v. Campbell, 35 Hun 254; 
Post v. West Shore By., 50 Hun 301 ; Witherbee v. Meyer, 
84 Hun 146 ; Phoenix Ins. Co. v. Continental Ins. Co., 87 
N". Y. 400; Dexter v. Beard, 130 N. Y. 549. It is evident, 
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therefore, that there is not much doubt of the mnuing of 
coTeuants in New York. 

Rhode Islarid. — In Green v. Creighton, 7 B. I. 1, Halse/s 
heira had deeded a strip of land to the City of Providence 
for a street, and covenanted and agreed not to build beyond 
eight feet of the line. The court held that this covenant ran 
to the asaigns of the various heirs and burdened the land. 
See also Thayer v. Smith, 7 R. I. 164, as to the effect of a 
statute in Bhode Island that assigns, etc., under division 
fence agreements most carry out the burdens when the cove- 
nants are recorded. 

Vermont. — An early decision in this state indicates a 
tendency to indorse the nmning of covenants. Kellt^ v. 
Bobinson, 6 Vt. 276, decided that a stipulation in a deed 
that a grantee should fence ran with the land. But there 
appears no other decision until Clement r. Putnam, 68 Vt. 
285, where the running of restrictive covenants in equity 
was set forth. The law may be in some doubt therefore. 

Indiana. — In Carley v. Lewis, 24 Indiana 23, the Indiana 
court first indorsed the running of burdens by holding that 
a covenant to pay rent would run with land. Then a some- 
what contrary position was believed to be taken in Bloch v. 
Isham, 28 Ind. 37. There adjoining property owners had 
made a party-wall agreement ; and one party having built the 
wall his assignee was not allowed to aue the assignee of the 
adjoining lot upon user, as the court held the covenant to 
pay merely personal. This case is cited by Washburn in 
his Real Property as supporting the proposition that such a 
party-wall agreement was merely personal, 2 Washburn Keal 
Prop. 262-3 ; but on a rehearing of Conduit v. Boss, 102 Ind. 
166, the state court considered that Bloch v. Isham merely 
decided that the benefit of that particular covenant did not 
run, while allowing that the burden of the covenant might run 
to the assignee. See also Indianapolis Water Co. v. Nulte, 
126 Ind. 378. 
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Hazlett v. Sinclair, 76 Ind. 488, held that the burden of 
a covenant to maintain a fence inserted in a grant vould 
run with the land, indicating that it amounted to an ease- 
ment.* But in Conduit t. Ross, 102 Ind. 166, where Hauck 
and Boss, owners of adjoining lota had made a parly-wall 
agreement, and Boss had hnilt the wall which Hauck's as- 
signee had used, it was held that the covenant was one which 
ran with the land and Boas was allowed damages at law for 
the assignee's refiising to pay his half the cost of the party- 
wall. This has probahlj settled the law in Indiana. See 
also Lake Erie By. v. Priest, 31 N. E. Rep. 77 ; Toledo By. v. 
Cosand, 33 N. E. Bep. 251 ; By. v. Power, 43 N. E. Bep. 
959; Midland Ry. t. Fiss, 125 Ind. 19, all covenants to 
fence. 

Illinois. — Steele v. Biggs, 22 lU. 643, contained a cove- 
nant hy the grantee for himself and assigns to pay for the 
land granted him, and the court seem to have thought that 
such a covenant would run. But there was a clear holding in 
Dorsey v. St. L., A. & T. H. By., 58 HL 65, that the burden 
of the covenant ran with the land and might be sued on 
at law. The covenant was a grantee's agreement to fence, 
but the court discussed the running of covenants from their 
rise in warranties, with a clear indorsement of the running. 

The more recent case of Fitch v. Johnson, 104 HI. Ill, 
was a covenant to repair a dam by a grantor of a mill and 
water rights, and the court held that the burden of the cove- 
nant was meant to run and must be allowed. The position 
was assumed in the face of the great general doubt on the 
question. So in Gibson y. Holden, 115 lU. 199, the theory 
was again indorsed though the facts did not involve, a de- 

1 It will be noted tliat this easement was granted by the grantee, 
and BO differs from the same easement In BrooBon t. CotBn; so that 
It must have operated aa a grant back. Query whether ench a thing 
was poBBlble nntll the title to the land had been recelred. The case 
of easements of necessity, where there has been but one Inatmment, 
1b bellered to be an azception to the general law. 
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ciBion. Decisions supported the running of party-wall agree- 
ments in Koche v. Ullman, 104 HI. 11, and In Tomblin v. 
Fish, 18 Bradwell 439. 

WiscoTisin. — Wooliscroft v. Norton, 15 Wis. 198, is a clear 
decision that the burden of covemuits will run with the land. 
A owned land and a waterpower. He sold a mill site, the 
grantee covenanting to pay a proportionate share in repaii^ 
ing the dam. The defendant, being the eventual assignee, 
was sued at law for his share of repairs, and the court held 
that the covenant was incident to the land and bound those 
to whom the land subsequently might pass. 

Next Pierce v. Kneeland, 16 Wis. 672, held that a cove- 
nant in a mortgage that the mortgagor will pay solicitors' 
fees hinds the equity in the hands of a purchaser. Then in 
Hartung v, Witte, 59 Wis. 285, a covenant by a grantee to 
maintain a fence was held to bind a successor, though the 
court was sufficiently under the influence of Spencer's Case 
to hold that a covenant to build a fence — an erection not then 
on the land — would not run without express mention of as- 
signs. So in Crawford v. Witherbee, 77 Wis. 419, where A 
sold to the plaintiff a share in the minerals in a piece of land 
and covenanted to raise the minerals, it was held that the 
burden of the covenant fell upon the defendant, A's as- 
signee. 

Maryland. — In Green v. Canby, 24 Md. 127, a mortgagor's 
covenant for himself and assigns to pay the debt was held 
not to subject an assign to liability to an action of covenant^ 
as the covenant was considered merely personal, but the 
court said that a covenant which affects the quality and mode 
of enjoyment of land might run with it The court did 
not clearly carry out this promise however ; for when it was 
attempted to enforce in equity against an assignee a grantee's 
covenant, it was held that an assignee could not be bound 
without privity of estate, but that restrictive covenants might 
be enforced where there was notice. Lynn v. Mt. Savage 
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Iron Co., 34 Md. 603. Accordingly in Halle v. Newbold, 69 
Md. 265, it wae held that a grantee's covenant that buildings 
of only a particular quality ehould be erected on the land, 
was a restriction binding npon those receiving with notice, 
and an incumbrance on the land. But Ealtimore v. White, 
62 Md. 362, decided that covenants in a deed of partition 
that the parties and their successors should have ingress 
through certain alleys ran with the land, though they might 
well have been regarded as easemente anyway. 

Georgia. — The burden of covenants seems clearly to run in 
Georgia. In Howard Unfg. Co. v. Water Lot Co., 53 Ga. 
689, there were covenants to restrict a building line and to 
bear a share of repairing a dam ; and the court admitted that 
they ran with the land ; while in Georgia Southern Ky. v. 
Seeves, 64 Ga. 492, a covenant by the grantee to build a depot 
on a strip of land granted was held to bind the grantee's 
assign. 

North Carolina. — In Norfleet v. Cromwell, 64 N. C. 1, 
there had been a grant of an easement for the use of a canal, 
the grantor covenanting to share in the repairs. The court 
held that the duty to repair was contingent upon the devel- 
opment of a necessity for it^ and the defendant, an assignee, 
having renounced this contingent liability, was entitled to 
notice before action was broiight against him. But the opin- 
ion discusses the running of the burden of covenants, and 
concludes that the distinction of Lord Brotigham in Keppell 
V. Bailey and the view of the learned editor of Spencer's 
Case in Smith's Leading Cases, are not sound, and that 
burdens should ran with the land. The learned judge limits 
his conclusion, however, to cases "where the intent to create 
an easement [the grant] is clear, where the easement is ap- 
parent, and where the covenant is consistent with public pol- 
icy, and so qualifies or regulates the mode of enjoying the 
easement, that if it be disregarded, the easement created will 
be substantially different from that intended." 
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There hae been no furtlier disoussion of the matter in 
Korth Carolina, although in Raby v. Reeves, 112 N. C. 688, 
the benefit of a covenant to pay rent was allowed to run t» 
an assignee without indication that the running of covenants 
was confined to benefits. 

Califomia.~-Ixi Weil v. Baldwin, 64 CaL 476, A sold to 
the plaintiff a dit«h to a reservoir on A's land, and they made 
an indenture setting out the premises. The defendant took 
A's land and sought to prevent the plaintiff from entering 
the land. The parties had called the transfer to the plaintiff 
of the dit«h a sale, but the court held it a covenant running 
with A's land, without admitting a sale of any interest. But 
however clear the correctness of the decision may have been 
on the facts, the court committed itself to the position of 
covenants running as burdens. So in Fresno Canal Co. t. 
Dunbar, 80 CaL 630, where the grantee of a right from a 
water company covenanted to pay rent, the court held that 
the covenant bound the land as a lien, though it did not pei^ 
Bonally bind the assignee. And in Bean v. Stoneman, 104 
CaL 49, a covenant in a grant of land ttt allow water to run 
to the land granted through other land of the grantor, was 
held to bind that other land in the hands of the successor of 
the covenantor. 

Termesaee. — In Brew v. VauDeman, 6 Heiskell, 433, a 
covenant in a grant to leave a way open was enforced as an 
easement against assigns, 

Kentucky, — The court in Hatcher v. Andrews, 6 Bush 
S61, held that a covenant not to sell liquor on the land in 
<lueBtion was an encumbrance which would bind an eventual 
vendee, and allow him to sue on a covenant for title. So in 
Ky. Central Ry. v. Kenney, 82 Ky. 164, a statement in an 
indenture passing land, evidently intended to have the effect 
of a covenant to fence, was held to bind succesaors in title. 
Then in Gibson v. Porter, IB S. W. Rep. 871, an exception 
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of a road was enforced aB an eaBement or covenant running 
■with the land. 

Minnesota. — Miller v. Mendenhall, 43 Mian. 95, decided 
that the burden of a covenant in a deed would run, but the 
opinion was affected bj the fact of notice of the covenant hav- 
ing been given to the asaignee. It appears from Fillsbnry 
V. Morria, 54 Minn. 492, however, that a partj-wall agree- 
ment runs as a charge upon land, so that it is possible that 
the law in Minnesota will indorse the full running of bur- 
dens. 

Alabama. — In Bobbins v. Webb, 68 Ala. 393, a restrictive 
covenant was held to run with land and to be enforceable in. 
equity; bnt in Gilmer v. Mobile & Montgomery Ry,, 79 Ala. 
669, the court delivered an elaborate opinion holding that the 
burden of covenants can run at law. There was a grant of 
land to t^e defendant's assignor for a right of way, and 
the grantee covenanted to erect a station on the land. The 
grantor reserved the right to cultivate the land, which the 
court thought an easement. This ^ras held sufficient privi^ 
of estate to fulfill the requirement of privity and the court 
held the defendant liable on the covenant to build a station. 
The distinction between the running of benefits and the 
running of burdens -was repudiated. This case was affirmed 
in 85 Ala. 422. Compare also McMahon v. Williams, 79 
Ala. 288, where a restrictive covenant was enforced aa a legal 
easement. 

MisaUsippi. — Eanaas. — In Carson v. Percy, 57 Miss. 97, 
and in Martin v. Martin, 44 Kan. 295, the burdens 
of covenants to perform active services were enforced in 
equity, the Mississippi case being a covenant to allow more 
land upon which a wharf might be extended when the for^ 
merly used ground should cave in ; and the Kansas case being 
a covenant to render sustenance and support to the grantor. 

West Virginia. — The court in this state first broadly in- 
dorsed the running of burdens in Lydick v. B. & O. Ry., 17 
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W. Va. 427, though the case did not require a decision upon 
the point, hut later in W. Va. Transportation Co. v. Ohio 
Eiver Pipe Line Co., 22 W. Va. 600, the court seemed to 
take the opposite view, that the burden of a covenant would 
not run ; but again the case went off upon a different point. 

Iowa.— lu Peden v. Chi., Rock lal. & Pac Ry., 78 Iowa 
131, it was held that a covenant hj a railway company on 
receiving land, that water should be kept out from other 
land of the grantor, ran with the land against the covenantor's 
assigns so as to hold the defendant liable for failure of per- 
formance. Compare Peden v. Same, 83 Iowa 328. 

Nevada. — In Wheeler v. Schad^ 7 Nev. 204, the burden 
of a covenant to share the expenses of repairs of a mill-dam 
was held not to nm, for the reason that it was made too long 
after the grant of land for it to be one transaction. There 
ia little doubt, therefore, that in a proper case, the burden 
of covenants will run in Kevada. 

Missouri. — Exactly what is the Missonri law may be 
iioubted. In Wi^ns Ferry Co. v. Chi. & Alton Ey. Co., 73 
Mo. 389, the plaintiff had covenanted with the defendant's 
assignor, the assignment to defendant being in contempla- 
tion, and the covenant expressly to be binding on the de- 
fendant. The court held that the defendant could not be 
bound by the covenant as a running burden, but was liable at 
law on tiie contemplated oblij^ation. (See p. 190.) In Huling 
V. Chester, 19 Mo. App. 607, on the other hand,the burden 
of a party-wall agreement between adjoining landholders was 
held to run against an assignee. The position of the appellate 
'Court that a covenant can run at law was reiterated in Poage 
V. Wabash Ry., 24 Mo. App. 199; and compare Miller v. 
Noonan, 12 Mo. App. 370. But in Sharp v. Cheatham, 88 
Mo. 498, the Supreme Court again held that the burden of 
covenants would not run at law so as to enforce a party-wall 
Agreement It was enforceable in equity, however ; as was 
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Bimilarly held of restrictive covenanta in Coughlin v. Barker, 
46 Mo. App. 54. 

In Hilton v. "Rj., 25 Mo. App. 822, the agreement to fur- 
nish a pass for life of the grantor to a railway of right of 
way was held not to bind a pnichafier of tlie railway at mort- 
gage sale. 

Colorado. — In a recent case, Hottell T. Farmers' Protec- 
tive Assn., 53 Pac. Kep. 327, the Colorado Supreme Court 
held that the burden of a covenant by the grantor of a grain 
elevator and water power that the grantor would not use the 
water for the purpose of running a mill on the reserved land 
unless there was enough for the grantee also, ran with the 
land and bomid the assign of the covenantor. 

Ohio. — In three states the law is settled that the hurden 
of covenants will not he enforced out of equity. Sut of 
these Ohio holds that In equity relief is not confined to re- 
strictive covenants. In MithoS v. Hughes, 5 'Ohio Circ. Ct. 
120, the burden of a party-wall agreement was enforced in 
equity; and in Ry. v. Bosworth, 46 O. St. 81, a covenant tO' 
fence was said to be unenforceable against an assignee except 
in equity, although the case was merely the refusal to allow 
action at law. Compare also Hickey v. Ry., 36 N. £. Rep. 
672; Walsh v. Barton, 24 Ohio St. 28; Hall v. Geyer, 14 
O. C. C. 229. And in Goudy v. Goudy, Wright 410, a cove- 
nant hy a son to render his father support, inserted in the 
deed passing the land to the son, was held to charge the land 
in the hands of the son's heirs. 

New Jersey. — It is probably the law in New .Jersey that 
the burden of covenants wUl not run at law. .The question 
has never been decided precisely in an action at law, hut 
the language in several cases, and the common custom to sue 
in equity in that state, seem to indicate that there is not much 
room to doubt the condition of the law. In National Bank 
of Dover v. Segur, 39 N. J. L. 173, the court allowed the 
benefit of a covenant to run because it was a benefit; and in 
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Brewer v. Marshall, 18 N. J. Eq. 337, same case, 19 N. J. 
Eq. 537, the court refused to allow the burden of a ooveuant 
In be enforced in equity aa a burden enforceable against the 
assignee personally. It ia probable, moreover, that the court, 
relying upon the customary soundness of the English de- 
cisions has confined its remedies to cases of restrictive cove- 
nants. Coudert V, Sayre, 19 Atl. Rep. 190 ; DeGray v. Mon- 
mouth Beach Clubhouse Co., 15 N. J. Eq. 329. 

Virginia. — In Tardy v. Creasy, 81 Va. 553, the court 
refused to enforce in equity a restrictive covenant against 
all business, on the ground that it was in restraint of trade; 
but they clearly expresaed the opinion that no pure covenant 
could be made to run at law, so that Virginia may be con- 
sidered in accord*with English law. 

It is seen then that the American law may probably be 
■ stated as allowing the burden of covenants to run with the 
land; and in the previous chapters it has been attempted to 
prove that such a condition of the law is not historically in- 
correct But it is sugjiested that most of the American 
cases sustaining the Common Law running of burdens can be 
distributed under two or three heads, and that these are little 
more than the legal recognition of equitable charges; so 
that it would be stretching the law to say that burdens of 
covenants generally can nm where they are properly created 
and concern the land. This requires some investigation. One 
class of essea involves covenants to pay ground rents, — chiefly 
Pennsylvania cases. These rents, of course, could have 
been granted rights and are a charge upon the land ; bo ad- 
mittedly it will not do to place too much reliance upon the 
enforcement of the collection of the rent by actions of cove- 
nant. Another class of cases involves covenants to fence; 
and if there was such a thing as a spurious easement imposing 
the burden of fencing, those cases are eliminated. Still an- 
other class of cases involves party-wall agreements ; and these, 
it is argued, are charges upon the land, which, though hardly 
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3 to any particular Common Law right, m&j never- 
thelesB be called an illogical exception to Common Law prin- 
ciples in so far as they are enforced at law, and so should 
not be taken ae ground for saying that -covenants generally 
can nm. Covenants to allow streets, like Dailey v. Beck, 4 
Clark 58 ; covenants to repair dams, like Home v. Miller, 136 
Pa. 640; covenants to allow profits, like Morse v. Aldrich, 
19 Pick. 449 ; covenants to pay fees, like Peirce v. Kneeland, 
16 Wis. 672 ; covenants to furnish more land, like Caraon v. 
Percy, S7 Misa. 97, — in short, any covenant amounting to an 
obligation to furnish money for a purpose whicli will benefit 
the other land, are embraced in the class of cases which 
involve charges upon the land, like the party-wall agreements. 

In discussing the running benefits it was shown how diffi- 
cult it is to evolve a sound theory by which these last charges, 
granting that they are equitable charges upon the land, can 
be enforced on principle at Common Law, so it will have 
to be admitted that if the burdens of covenants do not run 
generally, these cases constitute an anomalous exception to 
Common Law principles. 

But the reasoning of none of these classes of American 
cases thus eliminated is based upon any idea that burdens 
of covenants cannot run as legal obligations, as may be seen 
from the general abstracts of the cases given in the preceding 
pages ; so if these covenants run for some special reason, and 
if the general doctrine is to be abandoned, that special reaaon 
must appear from older law than the American judges seem 
to have taken for their premises. But the first part of this 
essay was devoted to proving that there was no settled old 
law which would prove that the burdens of covenants could 
not generally run with land; indeed, it was attempted to 
prove the affirmative that burdens could generally run with 
land, and it is not necessary here to rehearse the premises by 
which the conclusion was reached. It would therefore appear 
that even if the American cases could all be classified aa 
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>equitable cHarges upon the burdened land enforced by actions 
at law, tbere is not sufficient ground to say that they are 
enforced as anomalies, and to deny that they are mere Com- 
mon Law covenants which from time immemorial have run 
with land as Common Law rights. 

But in fact the basis for the la 
stronger than this. By examination of the American cases 
it appears that they are not all readily classified under rents, 
€a8enients of fencing, and charges upon the land involving 
the obligation to sustain an outlay of money. A large pro- 
portion of them involve obligations which cannot be ex- 
plained as money charges upon the land. Thus in Said Eagle 
Valley Ry. Co. v. Nittany Valley Ky. Co., 171 Pa. 284, the 
covenant was to give all the traffic of a land company to a 
particular railway. In Avery v.. Ej. ,Co.,_106 N. T. 142, ^^ 
the obligation was to leave an openin£_in_a fenc^. Halle v. 
Newbold, 69 Md. 265, involved a covenant as to the particu- 
lar sort of building to go upon the land. Gilmer v. Ry. Co., 
?9 Ala. 669, enforced a covenant by the company to put a 
station on the land in question. And the mind at once recurs 
to the numerous cases involving restriction as to the use of 
land, such as refraining from the sale of liquors, or agree- 
ments not to set a house beyond a fised line. Restrictive 
covenants have found escape from the general question 
through the modem English doctrine of "equitable ease- 
ments," and will be discussed in a future chapter, but the \ 
other covenants can certainly not be called easements in any I 
sense, as they are not passive; so they must confirm the con- I 
elusion that in America generally the burden of covenants f 
can run with land, as a pure Common Law right. — ^ 

But the English and the American conditions of the law, 
contradictory as they seem to be, have not yet been contrasted 
under a consideration of the practical advantages that attach 
to the one or the other. If the English law is really the 
wisest for present nse, then there should be no remonstrance 
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against its adoption in an undecided jurisdiction, even thoo^ 
it might be thought histoncfill;^ incorrect. And if it can be 
clearly proven the wisest, there might be good reason to atr 
tempt to set aside the common American law in jorisdictionft 
vhere that has become well nigh settled. Bat if the Amer- 
ican law has the more to recommend it, to those believing it 
nearer soimd historically there will be greater satisfaction 
in seeing it extended over new jurisdictions ; while if it is 
not clearly unwise it will be nevertbeleas with great he8itan<7 
that it is attacked where it seems now accepted. 

The wisdom of the English law was first maintained by 
Lord Brotigham in Kepp^ v. Bailey, where be noted the 
undesirability of encumbering titles so as to impede their 
ready transfer. The tendency of modem times has been to 
relieve landed property of any bonds which restrict its trans- 
ferability. Thus the principle of the rule against perpetuities 
is the restriction upon the rise of future interests, to occur 
at some unsettled future time, and thus tending to impare 
the freedom of title. So the mles against unreasonable and 
impossible conditions which would tend to create forfeitures 
subsequent to the vesting of estates. And so especially is b> 
be remembered the impossibility in England of putting re- 
straints upon alienation generally, so as to limit a man'a 
responsibility for his indebtedness. The early recc^ition 
of fines and recoveries to avert the inebilitf to alienate es- 
tates-tail militated in the same direction ; and the never-to-be- 
foigotten Statute of Uses, instituted to avert the accumula- 
tion of estates not transferable and not attackable by the 
consent of the real owners themselves. 

Another reason assigned by Lord Brougham, following 
really as a corollary from the former, is the unwisdom of 
allowing lands to fall upon innocent purchasers fraught with 
burdens, in many instances great, and throwing obligations 
upon the owner which he neither contracted for, nor was per- 
haps prepared to assume. 
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Of coOTBe Bnch reasoning is strong, bnt it presents but one 
side of the question. It may be noted first that the role 
againrt perpetuities and almost every evolution tending to 
the freedom of property, is a case where the restraint was 
imposed merely on the judgment or caprice of the owner 
who created it. It limits the estate for no creation of right 
to another estate. Those rules were invented against re- 
straints which limit the usefulness of one holding without 
correspondingly enlai^ing the usefulness of another. Such 
is not the case with covenants. In short, while it is believed 
that a covenant running is not an easement, the recommenda- 
tion for covenants and for easements would seem the same; 
and the ailments used against covenants have never brought 
the law of easements into disrepute. But covenants, more- 
over, do not present die same problem as other restraints 
upon the free use of property. When the usefulness of the 
covenant is over, its obligations fall at once into a dead letter. 
As an action at law the damages must in time adapt them- 
selves to the nominal injury ; and for an action in equily, the 
court may either resort to the interpretation of the covenant 
as being intended to end with its usefulness (see Landell v. 
Hamilton, 175 Pa. 327), or more scientifically, may refuse 
to command or enjoin where the enforcing of the order would 
be more equitable than the breach of the covenant. Landell 
V. Hamilton, 175 Pa. 327; (but cf. Hills v. Miller, 8 Paige 
254); Sayers v. Collyer, 24 Ch. D. 180, 28 Ch. D. 103; 
Knight V. Simmonds, [1896], 2 Ch. 294, that the covenant 
will not be enforced if the purpose no longer survives. 

The other point of Lord Brougham, though not so far- 
reaching, has more practical strength. If it be assumed that 
the burdeo runs without notice, then the purchaser, on being 
made liable to the covenant, has the sole resource of return- 
ing upon his grantor under hia covenant against encum- 
brances. That the burden of such covenants is an encum- 
brance Qpon the title, it seems unreasonable to doubt, and 
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it has indeed been general!; so accepted. Snyder's License^ 
3 Pa. Diflt Ct. 785 ; Batley v. Toederer, 3 Pa. Diet. Ct. 167 ; 
Bronson v. Coffin, 108 Mass. 175 ; Eaynor v. Lyon, 46 Hun 
227 ; Mohr v. Pannalee, 43 N. Y. Super. Ct 820 ; Fresno 
Canal Co. v. Dunbar, 80 Cal. 530 ; Harsha t. Reid, 45 N. 
T. 415 ; Guentzer v. Juch, 4 N. Y. Supp. 38 ; Halle v. New- 
bold, 69 Md. 265; Jeffries v. Jeffries, 117 Mass. 184; 
Hatcher t. Andrews, 5 Bnah 561. In Clement t. Burtis, 121 
N. Y. 708, apparently contra, the court held the covenant 
sot to erect a nmsance was no burden, as it imposed no 
greater duty than the law imposed anyway. 

But howeyer this remedy may prove inefficient in par- 
ticolar cases, the English law is not without a parallel In 
England, where there are no general laws for recording mort- 
gages, the purchaser may buy land aabject to similar burdens 
in utter ignorance of the obligation he has assumed. The 
chagrin in either case is the same, and there is no reason 
for the law to be different. The problem brings us back to 
the conclusion reached in the previous chapter in the diacua- 
sion on proper parties. In every case the land is the debtor, 
and the only question is who shall be its surety, the grantor 
or the grantee. 

But are there not positive advantages to be found in the 
running of covenants ? It would seem that they are of ines- 
timable value in apportioning, and regulating and insuring 
the proper use of land granted or retained. Nor can this 
Always be attained by the mere auxiliary grant of an ease- 
ment. Where a mill site is granted, and water rights added, 
how else than by covenants can the most convenient use be 
regulated ? or the division of repairs at the proper time be 
insured to grantor and grantee ? Consider the convenience 
of the covenant in the party-wall agreement to pay the pro- 
portionate cost of the wall upon user, without the necessity 
of resorting to any doctrine of quasi-contract to compel the 
proper remuneration for benefits gained. The universal ao- 
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ceptance of the permanence of reatrictive covenanta ha» 
Bhowed the benefit to property in enforcing their burden,* 
But the vast number of active obligationB to be imposed upon 
the covenantor, and falling without what are ordinarily 
classed as easementa, gives testimony of the advantages to 
be gained by the wise exerciae of their use; while the gradual 
development of the notion tiiat they must touch or concern 
the land, may be and has been so easily handled that the 
opportunity for such covenants to be used as a sword is in- 
frequent indeed. And we have seen how their operation, 
when their osefulnesa has ceased, may be so completely re- 
duced as to render them practically nil — an advantage not so 
readily availed of in the case of granted easementa. 

Upon the whole, therefore, it is believed that the American 
law is probably right that the burden of covenants should 
' run with the land ; and in reaching this conclusion it is grat- 
ifying to feel that it follows the conclusion of that great Eng- 
liah student of real property. Sir Edward Sugden, Lord St. 
Leonards, V. & P., 14 ed., p. 496. 

1 It has not been thooght to the point to Inclnde In this eammlng 
up of the reasons why the burdens of covenants In Kenaral should 
be allowed to run with land at law, the reasons set forth In the 
preface why covenants maintaining particular uses of property 
should be recognlied as advantageous limitations upon the use of 
property. Such Ifmftatlons are all restrictive covenants, and pro- 
vided their binding effect is recognized, It is generally immaterial 
whether they are enforceable at law or are enforceable only In equity. 
The reasons here given are directed to support the nmning of those 
hardens, which not being In their nature restrictive, could not run 
U not recognized In law courts. 
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THE PABTIKB ArPXCTED BY OOVETTAHTS UT MODEBN LAW; 

Ain>, QTOIDBRTAIXTj OF THB BXTUTOUIBH- 

MBNT OP OOTSHAKIB. 

It was sbovn in the chapter on the Origin of Covenants 
that they probably are derived from -warranty, and that they 
are not a species of easement; so that they should run with 
land in the way that warranty ran, and should not be re- 
garded as a part of the land to which they are attached, as 
eaeements are r^arded as a part of the land. This conclu- 
sion was reached only as 8 result of investigating authorities, 
however, without attempting to supply the reasoning by 
which the early lawyers followed the analogy between cove- 
nants and warranties in working out efiecta. But now that 
the modem law has been examined, and it has been shown 
that in America at least this running covenant is still rec- 
ognized, and that the benefits and burdens run with the 
land as in early law ; it becomes necessary to take up again 
the question of the origin of covenants, whether in warranty 
or in easement, and this time to study the reasons which 
would lead to their having the effect of the one or the other, 
so as to see their effect in modem law. If covenants which 
run with land are derived from warranty, then it would be 
more satisfying to know how the analogy in their operation 
is to be worked out so as to affect mere privies in estate, and 
not merely -prove that the weight of ancient and modem law 
has so esteblished it 

This point was not involved in the study of leases, since 
the Statute of 32 Henry Vi.il expressly extends the effect 
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of oovenants in leases to all aabseqitent holders, whether in 
privity of estate or not 

Unless these covenants are in the nature of easements, 
then, they mn only by privity of estate. By privily of es- 
tate is meant Bocceaaion by the assignee to the estate of his 
assignor. 

Originally the word seems to have indicated privity in the 
creation of the estates with which the covenants were to mn. 
It indicated the granting of land, being an asaimilation to 
tenure; for before the Statute of Quia Emptores there was 
a privity of estate between every grantor and grantee. As 
a feature of subinfeudation the land might escheat to the 
grantor, and therefore he always possessed an interest in 
the land granted. There was thus a privity between the 
persons. This seems still the law in New York, where the 
Statute of Quia Smptores seems never to have been in ef- 
fect. Van Eensellaer v. Smith, 27 Barb. 437. It is evi- 
dently this notion of privity which gave rise to the 
arguments that the grant of on easement would not be 
enough to moke covenants to mn with two estates, and so 
a fortiori that the covenant by a stranger could not run. 
And this notion of privity meaning the passing of land be- 
tween the parties to the covenant has had many supporting 
decisions in America. Hurd v. Curtis, 19 Pick. 459, decided 
that there must be such a pririty of estate between the oove> 
nanting parties; and the Maine Court held similarly in Lyon 
T. Parker, 45 Me. 474. Both these decisions quote Lord 
Kenyon's statement in Webb v. Eussell, 3 T. R. 402, to that 
offect. It is apparent that such was the rise of the notion 
in England that the covenant would not run with rent as is 
shown by Lord Ellenborough in Milnes v. Branch, 5 M. & 
Sel. 411, where he said: "I do not see how the analt^y, 
as regards covenants that run with the land, is to be ap- 
plied unless it be shown that this is land. . . . The 
Stat H. Vlll recites that at Common Law, such only as are 
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parties or privies to any covenant can take advantage of it: 
here is neither privity of contract nor privity of estate; the 
rent is reserved ont of the original estate." 

But we shall see that the law now allows covenants tO' 
run with easements, and as the contrary was the mere ac- 
cident in express warranty rather than the law, intention 
still being the operating element, it must be accepted that 
privity of estate now merely means succession to the estate 
to which the covenant attaches. But the succession to the 
estate must come by inheritance or assignment to the party 
who seeks to enforce the covenants ; and whatever may have 
been the court's opinion in Chudleigh's Case, 1 Co. B. 122b, 
as explained by Mr. Justice Holmes (see H. C. L., p. S9d), 
and whether that was based on Fakenham's Case, and 
whether Fakenham's Case was a misconception or not, the 
law now in England and America is that there must be this 
succession in estate. Green v. Creighton, 7 R. I. 1 ; Winfield 
V. Henning, 21 N. J. Eq. 188; Waterbury v. Head, 12 N. 
T. St. Eep. 361 (also requiring privity between covenant- 
ing parties) ; Woolescroft v, Norton, 15 Wis. 198 ; Ey. v. 
Boeworth, 46 O. St. 81 (semble) ; Wheeler v. Schad, 7 Nev. 
204; Brewer v. Marshall, 18 N. J. Eq. 387; Trustees of 
Columbia Col. v. Lynch, 47 How. Pr. 273; Kunckle v. 
Wyniqk, 1 Dall. 305. In Brew v. Vandeeman, 6 Heisk 433 ; 
HiDs V. Miller, 3 Paige 264; Hazlett v. Sinclair, 76 Ind. 
488; and Fresno Canal Co. v. Dunbar, 80 Cal. 530, the 
courts pronounced the rights easements, although created by 
covenants; and so these decisions may appear contra; but 
they involved regular subjects of easements, namely, ways 
and in one case fencing. So not much can be drawn from 
them as to the necessity of privity in cases clearly involving 
covenants. 

Frivitj has been discussed in connection with leases, as 
most of the cases have involved that subject; but the full 
breadth of the term may well be reiterated, as indicating that 
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all -who accept the same estate are prmes. Thus parchaaers 
at morigage aale, can enforce the covenants. See the cases 
involving Leases, and see also King t. Dickeson, 40 Ch. D. 
S96. And mortgagees, being supposed to take the title of 
the mortgagor, get the benefit of being privies in estate and 
can sue upon the covenants. Bald Eagle Valley Bj. Co. v. 
Nittany Valley Ky. Co., 171 Pa. 284. So it woidd seem 
that privity of estate exists though the holder intended to 
buy a different title, and he can sue on the covenants; for in 
Conrad v. Smith, 5 W. N, C. 402, the purchaser at a tax 
sale was held to be bound by the covenant, unless the title 
he bought was better than that of &e former owner. 

How far the estate may be severed is not so important a 
question here as in the case of leases, for the question seems 
hardly ever to have arisen in connection with fee estates. In 
several instances lessees as assigns of partial interests have 
enforced benefits of covenants which would run to the owner 
of the fee, and have generally sued in their own names ; but 
as the covenant is really the right of the owner of the fee, 
and as we have seen from the early law that the lessee for 
years ia the mere holder of his reversioner's title, the proper 
way would seem to be for a lessee for years to sue in the 
name of the fee owner. This was done in one case, Carson 
v. Percy, 57 Miss. 97. In Equity, however, the person really 
at interest could bring the bill, and the English Cases where 
the lessee sued in his own name were all in equity. 

Where the land is severed, the intention must determine 
whether tie covenant went to all the estates or not. Thus 
in Peden v. Ey., 78 la. 131, the benefit of a covenant to keep 
water from land, was held to run to the vendees of each 
part of the land. And in Bronson v. Coffin, 108 Mass. 175, 
the burden of a covenant to fence, ran only to that part of 
the land where the fence ran. See also Walsh v. Barton, 24 
O. St. 28. Party-wall covenants and building restrictions, 
when instituted by laud compani^ always ran of course to 
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vendees of the various lots, which are in fact the result of 
aevering ; but it was uecessaiy to prove an intention that the 
covenant should run in Dana v. Wentworth, 111 Mass. 291. 

So far as the benefit of covenants is concerned, then, the 
fact and its reason are thus demonstrated that the running 
is probably confined to heirs or assignees in privitjr of es- 
tate. But as to the burden more examination is necessary. 

If this covenant binds the land, as has been so repeatedly 
said, and if the land is primarily liable, why is not the cove- 
nant the same as something granted out of the land, so as to 
affect it in every one's hands, whether in privity or not? 
The question is rudimental, and for an answer it is neces- 
sary to go back a little. It has been seen to be probably true 
that the heir was held bound by a sale and a warranty merely 
because the ancestor wished it so, and bo by a mixture of 
cause and effect the warranty was held to bind the land, 
Bracton saya that it bound the land, and this must have con- 
tinued law, because we have seen that the younger sons in 
gavelkind inheritance could be vouched to their inheritances, 
though the Common Law warranty fell only on the eldest son. 
This was all evidently the outcome of confusion and no 
notion of charge on the conscience, because very much later 
clear trusts did not bind the conscience of a purchaser with 
notice. Anon, Keilway, 46 B. pi. 5 ; Anon, note Brooke, N. 
C, March Tr., pi. 95 ; nor did they bind the heir of a trus- 
tee. T. B. 8 Ed. IV, 6. And see Ames' Cases on Trusts, 
2d ed., p. 282, et seq. ; 345 et seq. But Bracton wrote all - 
this before the Statute of Quia Emptores, so subinfeudation 
still existed. Therefore the lord by escheat whom Bracton 
thought bound, was probably not the lord of the whole 
seniory, but only a higher tenant, himself, and as the tenant 
held of him after the escheat it was not unreasonable that 
the tenant's rights should not be prejudiced.' And the 

t Compare Pol. & Malt., Vol. 1, p. ZSl, that on Uie escheat of the 
feud a Bubtenant'B burdeiu were not Increased. 
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flame would be true of the lord's assign if he was assign of 
the seoiorj, and not assign merely of other parts of the 
land,^ for then the assign would be in the same position as 
the former lord. 5ut the law did not then make nice dis- 
tinctions, and if the warranty bound in the one case, it 
might well bind in the other. And hence the heir in gavel- 
kind who held land must hand it over aa having been part 
of the estate from which the covenantee's land was cut. 

There is, however, a great diflEerence between these cases 
and that of a disseisor. The law of warranty, however 
twisted about, is always a law of contract based upon a per- 
sonal relation, while a disseisor is a mere deforcer who as- 
sumes or acknowledges no obligations. That the tenant who 
has suffered by a disseisor's entrance upon the land, should 
have claims against the disseisor is just enough, and in the 
modem days of equity, there would be no doubt that he 
would get his rights, but not on a Common Law principle. 
The man who has a claim on land for a warranty would 
certainly not be better off than the owner of a rent chai^ 
out of the land. If the latter is disseised of his rent, he 
must resort to such measures as the law allows to regain his 
so-called possession of it, for he no longer has a claim on the 
thing, but a mere chose in action. In this, however, even 
the owner of a rent, is better off than the warrantee. For 
granted that the warrantee has no longer a claim on the land, 
he has nothing unless it is the right to have his warrantor 
£rst eject the disseisor and then turn over part of the bound 
land. 

There appears to be no case of warranty enforced against 
a disseisor, and as the situation must have occurred, the ab- 
sence of litigation must point to the common opinion that the 
disseisor was not bound. If covenants, then, run only by 
analogy to warranties the law must be accepted as probably 

1 That a whole estate might be aaaigned betore Qnla Emp. Sea 
Pol. ft Halt. HlBt Eng. Law. Vol. 1, p. SIO et aeq. 
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correct in ite assumption that privity of estate is i 

on both sides of the coveiiaiit, and only successors' in title 

are bound hy their obligations. 

But even a greater difficulty arises in the question how far 
the burden of the covenant is a personal obligation, to be 
entirely fulfilled irrespective of the value of the land. The 
early warranty perhaps bound the heir whether he had assets 
or not; — Blackstone says because it was assumed that the 
ancestor would not die without leaving some assets.^ But 
whether that be true or not, it became law very early that 
the heir was bound only to the extent of land descended, 
whether the particular charged land, or other land from the 
warranting ancestor. At any rate lands obtained from other 
sources needed not be used ;^ and there is no doubt t^t such 
was the later law. If, therefore, covenant is to be enforced 
by analogy to warranty, how can it be enforced against as- 
signs as a personal claim unlimited by the value of the land f 
Or if enforced as such a personal claim, how can we say that 
is founded upon warranty! The answer must rest on two 
points, however their soundness is to be attacked. First, the 
restriction of the liability in warranty must have rested on 
the predominance of the idea in lat«r days that warranty 
was a mere action to enforce a claim on particular land and 
for damages, and the sense of justice rebelled at holding a 
successor to more than he received. The Statutes DeBig- 
amis and Gloucester we have seen were based on the abuse of 
the personal character of warranty, a character which in 
particular cases they destroyed; so though warranty may 
have been long regarded as only a lien ordinarily, as Brao- 
ton's citation from 3 H. Ill would indicate (Cf. Bract, f. 
887b), yet warranty may not always have been so limited. 
But secondly, it must be remembered that the law of oove- 

1 2 BI. Com. SOI, Co. Lit 373. Lit. 709. 

' Bncton 8Mb, citing Hartln PateehuU's Case, 8 H. m, and se» 
■npra, p. 40, for the established later law in accord. 
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Hants probably arose before tbe personal nature of the eon- 
tract of warrftnly fell oat of sight, so when their analogy to 
the covenant of warranty caused other covenants to run with 
land those other covenants may have been treated as ru nn ing 
personal obligations because a covenant was a personal ob- 
ligation, although voucher to warranty and therefore cove-' 
nant for warranty had become in practice a real and not a 
personal action. This seems the only way to explain why 
covenants running with land shonld carry obligations giving 
a broader right than a mere right in rem. But in Fresno 
Canal Co. v. Dnnbar, 80 Cal. 530, the court held that the 
burden of a covenant could not so ran as to make an assign 
personally liable, but constituted a lien upon the land which 
could be foreclosed. The word "lien," however, is often 
very loosely used on account of the frequency of statutory 
claims termed liens ; and as there is no such thing as a lien 
upon land in the Common Law, the claim referred to must 
be an indorsement of the limitation of covenants in accord 
with the law of warranty to the amount of assets received. 
"While it is believed that this is the only case' taking this 
position, it is remembered that the number of covenants is 
very small which could involve by breach a damage greater 
than the value of the property, so tbe point may not have 
been often considered. 

In Guentzer v. Juch, 4 N. Y. Sapp. 39, the court made 
reference to the point in enforcing a party-wall agreement 
and held that the property was primarily liable, though the 

tin Hatt v. Oppenhelmer, 136 N. T. 312, In enforcing a party- 
wall agreement, the court say: "Either the agreement wae a com- 
mon law obligation, pereonally enforceable by ordinary action, or It 
waa an Instrument which Impreeeed with a lien the lands atfected. 
In either case the right to use the wall was absolutely granted and 
the obligation to pay the value of the one half apoD the premtBes 
adjacent to those of the builder of the wall, when It was availed of, 
U not personally assumed by the adjacent property owner, wae en- 
forceable against bis land." 
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defendant, an eventnal assignee, was perBonall; liable for the 
deficiency. So in Fisher's Executors v. Lewis, 1 Clark 422, 
where the assignee of land charged with a ground rent had 
reassigoed the land to avoid liability from an impending 
action, the court held him liable, eayiug t^at iJie defendant 
could not in that way relieve himself of a responBibility al- 
ready vested, else a secret assigniaent to an insolvent woiild 
free him entirely. See also Hurley v. King, 2 O. M. & 
E. 18. 

It will always be noted, however, that the intention of the 
parties is to make the land primarily liable, and the holder 
is merely in the position of a surety. If therefore in Fiaher 
T. Lewis the assignor is compelled to pay the 'amount of 
damages on the covenant, he should have his action over 
against the holder of the land. For a fuller discussion of 
this theory, reference may he had to the chapter on leases^ 
as in that connection more cases have occurred. It will be 
noted, however, that the decision in Fisher v. Lewis rests not 
on the notion of any personal warranty of the land after aa- 
signment, but upon a supposed frandulent avoidance of re- 
sponsibility accomplished by getting rid of the land. It was 
assumed there, just as it has been assumed all along, that 
the liability was not one of contract between the various as- 
signees, but a Common Law liability appended to the pos- 
session of the land and ceasing so far as the duty to the 
covenantee is concerned the moment the property passes. 
The doctrine of the case, then, is to regard the transfer as 
void on account of fraud, but fraud not on one of the parties 
to the transfer, but fraud upon the covenantee, who is sup- 
posed, however, still to have an action against the original 
covenantor as well as against the holder of the property at 
the time of action brought.* 

1 It seema difflcalt to discern an^ fraud In an aaelgnee relievliig 
hlmsell of a burden which came to bim merflly as bolder of the land. 
Joumaj T. Brackler, 1 Hilton 447; Jabnaon v. Sherman, 16 CaL 
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Of course if a right of action accrues while one person 
holds the property, this right is not lost against him hj his 
assigning it over again, as it then becomes hie personal obli- 
gation aside from his proprietorship of the land. Thus in 
Pfeiffer v. Matthews, 161 Mass. 487, where the plaintiff, 
and A, had made a party-wall agreement, and the plaintiff 
had built, A having assigned to the defendant and the de- 
fendant to B, who built and then reassigned to the defendant, 
again taking it back subject to a mortgage, the court held 
the defendant not liable, but B who had used the walL 

In Lydick v. Balto. & Ohio Ey., 17 W. Va. 427, the in- 
teresting theory was laid down that covenants were negotiable 
and were not affected by equities. See also Suydam T. 
Jones, 10 Wend. 180. Of course there is no legal connection 
between notes or bills and covenants, but the similarity in 
the nature of each is at least striking. The right of each 
new assignee of the covenantee is not the assignment of a 
right, but is a new right arising from the nature of the ob- 
ligation ; and of course, therefore, it is not barred by equities. 
That they are negotiable, however, is not the proper way 
to state it, for they are not until broken in the slightest degree 
assignable apart from the land. 

But the idea may well be of assistance in solving other 
questions in the law of covenants which especially slmilate 
bills of exchange. For instance, a covenant is extinguished 
by the union of the covenantor and the covenantee in the 
same person owning the land. See Post v. Weil, 115 N. T. 
361 ; Waterbuiy v. Head, 12 N. T. St Beporter 361. But 
the question is different where the covenantee has assigned 
all or even part of the property for whose benefit the cove- 

287 (lease cases); althongli the Engllah Courts seem to have Indi- 
cated a different opinion, Fagg v. Doble, 3 T. & C. 96; Hurley v. 
King, 2 C. M. & R. 18. It 1b veiy clear, however, that the asstgnee 
most transfer the title Into some one else; he cannot b; an attempt 
at mere abandonment divest himself of Uabllltf. Bonettl v. Treat, 
91 Cal. 223. 
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Dont is made; as then the covenant iB not extinguished though 
he r^ain the property burdened by the covenant. Thus in 
Kaynor v. Lyon, 46 Hun 227, A had owned land and sold 
part in lots to B who covenanted not to erect upon it build- 
ings of a certain sort. Later A bought back those lots and 
reconveyed them. On the question in equity whether the 
lota were encumbered by the covenant, the court held that 
they were, as the covenants were exacted as well for the 
benefit of other lots sold since as for the part retained by A ; 
and though these lots were r^ained, he could not release 
those covenants. But in Eeata v. Lyon, L. B. 4 Ch. 218, 
under what appear to be exactly the same facts the English 
Court of Appeal in Chancery came to the opposite eonclu- 
Bion, not, however, rejecting the principles. They hold that 
the running of the covenant's benefits depends upon the in- 
tention of the original contracting parties, and under all 
the circumstances they concluded that it was not intended 
to run. That this conclusion rests rather upon a posteriori 
developments than anything else is suggestive that it may 
eventually lead to a rigid construction of intention to that 
effect. "We think that an owner of land in the position in 
which Sharp stood in the year 1842 can not be presumed to 
have intended to fetter himself in the exercise of the power 
which he indisputably possessed of dealing with the whole 
of his estate as be thought fit; and as, notwithstanding the 
sale of some portions of land, his power of dealing with 
what he retained remained unaffected, it is, under the cir- 
cumstances of this case, very difficult to see how any distinc- 
tion is to be drawn between his power of dealing with the 
land 80 retained and with that which he resumed by the 
purchase from Laugton; and if it were to be held that a 
mere conveyance of a small portion of the remaining land 
amounts to evidence of such an intention on the part of the 
vendor, the rule cannot be confined to conveyances in fee, 
but must be extended to alienation for life and years ; and 
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the present ca^e affords a remarkable instance of the in- 
<!on7eiiieTice which would reHult from Biich a rule, for aa there 
appear to have been some twenty conreyancea of small pieces 
of land, the concurrence of all these purchasers, and of all 
persons claiming under them, would be necessary to any 
auch arrangement aa that which was affected in 1846 ; and 
as it would be extremely difficult if not impossible to obtain 
the concurrence of all those persons, the practical result 
-would be to render a portion of the property inalienable ex- 
cept under very onerous and depreciating conditions." — Per 
Lord Justice Selwyn. 

Perhaps the most interesting point, however, involved in 
this discussion is the one whether the covenant can be extin- 
fuisbed as to one piece of the property and remain still alive 
as to the rest. This question was not necessarily involved 
in either of the cases just presented, as the question there 
before the court was only whether the property was encum- 
iKred at all. Yet reference to the excerpt from Lord Jus- 
tice Selwyu's opinion in £eats v. Lyon will show that he 
-thought such a state of affairs was probable, as it would seem 
that the original vendor could release the covenant as run- 
ning to the lands retained. The point goes to the essence of 
«ovenants, and requires a decision upon their nature. The 
covenant cannot be a single covenant with the first owner, 
for his partial assignee can enforce it while he haa the same 
right left. And the assignee's right cannot be a new right 
created after the covenant is made, for that would change 
the contract. 

Nor does it help matters to say that the covenant is one, 
and that tiie first owner is merely barred from suing, for that 
would be a personal defense, and in fact every successor 
of his after the extinguishment is likewise barred. That 
part of the covenant is clearly gone. 

This, therefore, destroys the idea that covenants are ne- 
^tiable, that is to say, that the nature of the instrument 
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is a new right arising to each asaignee on the designation 
of the assignor. For aside from the utter lack of unity in 
origin between the law of warranty and the custom of mer- 
cbantB, the difficulty in hand presents itself. No bill can 
give two separate parties rights on the same obligation at 
once, and extinguishment for once is extinguishment for all 
time; whereas here one person's right is extinguished, com- 
pletely, while another's is in full force. 

One more supposition is left, that the covenant is an ob- 
ligation to all future holders of the land, jointly or severally, 
and each future holder can sue on his separate obligation or 
extinguish it without affecting the right of his neighbor. 
Who those future holders shall be ia to be designated by the 
original holder, and they have- rights only if so intended. 
To this, however, at least two difficulties present themaelves. 
First, the mnning of the burdens. As these cannot of 
course depend upon designation they must depend upon 
agency, and the impossibility of this was accepted as con- 
sidered in the chapter on leases. Secondly, the designated 
parties might not arise for many years if there were no im- 
mediate new assignment, and therefore there would be noth- 
ing to hinder the covenantor from cancelling their share 
in the covenant; unless the extra contract be implied be- 
tween him and the owner that he do not cancel the "mn- 
ning" of the covenant, and such an additional contract would 
make the assignee's means of enforcing the contract really 
the right of a beneficiary. 

Upon the whole, therefore, it would seem that the principle 
must be a peculiarity of the Common Law explained only by 
analogy to warranty, and that in turn explained by the 
feudal relation. 

It is possible that a limit to the running of some cove- 
nants may be found in the rule against perpetuities. Only 
some covenants are affected because the rule is considered as 
limiting only the future rise of hereditaments, and for the 
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covenant to be affected it must be something like a covenant 
to aell propertj back again. The question is hardly germane 
to this essaj, and for a thorough investigation of the matter 
reference must be had to some work exclusively devoted to 
the working of that Rule ;^ but as this point has been brought 
up in two conspicuous English Cases, it would perhaps be 
amiss not to make some reference to them. In Birmingham 
Canal Co. v. Cartwright, 11 Ch. D. 421, A, owning X and Y, 
sold coal in X to B and covenanted, naming heirs and as- 
signs on both sidea, to sell X t» B if he ever sold Y to anyone 
else. B's assign seeks to enforce a specific performance of 
this covenant against A's assign, and it was allowed, the court 
holding that the right to obtain the land was not within the 
rule against perpetuities as all the parties by uniting might 
make a good title to the property, and so alienation was not 
restricted. But in London & South Western Ry. v. Gomm, 
20 Ch. D. 562, where the covenant waa that the grantee 
would resell on demand, both the divisional Court and the 
Court of Appeal disapproved the former decision on the 
ground that the rule against perpetuities was offended by 
the mere rise of the right in future beyond the proper time, 
and as that was the case in these covenants the covenant was 
void even though it need not be a hindrance to alienation. 
So it must be accepted that the English Law, and probably 
our own on the same interpretation of the rule, would hold 
that these covenants may sometimes be void on account of 
the rule against perpetuities. 

1 Sm Gray, Rule against PerpetultlM, sec. 330. 
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OF THB 8BTEEAI. SEQDIBEMEIVT8 OF OOYBITAirrS. 

Section 1. Of Se&lB, and the Running of Parole Agreements and 
Stipulations for the Grantees In Deeds-polL 

Sec. £. Of the Necessity of a Qrant between the Parties; and of 
the Separate Execution of the Covenant near the Time of Such Grant. 

Sec 3. Of the Character of the Orant, whether of Corporeal or 
Incorporeal Hereditaments. 

Sec. 4. Of the Matter of Covenants. 

Sec. 6. Of the Neceesar? Wording of Covenants and their Con- 
■tructlon; and of the Naming of the Parties. 

SECTION 1. 
<ar aiuxst xmt the Bussisa op pasolb aqbbbmsnts akd 

STIPULATIONS POB ORABTEE8 IN DEEDS-POLL. 

As the obligation of covenant is one of very early origin 
it is not Burpriaing to £nd it still law that a covenant most 
be under seal; and in this there is no difference between 
covenants in leases and covenants which run with larger es- 
tates. Exactly why agreements not under seal should not 
bind successors to the estate which they concern, and run 
like covenants, it is hard to say. When covenants were first 
instituted they were put under seal because all obligations 
were under seal, and they could not have bound even the 
agreeing parties without being so. But since the develop- 
ment of the law of simple contract, there is no occasion to 
seal what would bind the contracting parties anyway, un- 
less it must be done to let the agreement run. The quality 
of running with land was earned for express warranties and 
covenants at a time when such obligations were naturally 
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tinder seal, and the custom survived the neceaaitj until the 
custom haa probably made the seal again a necessity, though 
now without a sound reason. It is well known that there 
was no necessity for putting a deed under seal except to pre- 
serve the warranties contained in it; but as formal warran- 
ties, which may have been peculiar obligations in requiring 
seals, gave way to covenants for title even before the simple 
contract was developed, there would seem no reason now 
why the land, the assurance of title, and any agreement con- 
cerning the enjoyment should not pass from party to party 
without need of a seal. "Cessante ratione, cesset ipea lex." 

But the courts might well hesitate to make so radical a 
change in the law after centuries of custom ; so at this day, 
it would be exceedingly risky to execute a covenant without 
putting it under seal. Moreover, it would seem that the 
agreement must be clearly undertaken by the covenantor and 
signed hy him ; so that the instrument must be ordinarily an 
indenture signed by the grantor of the property and the 
grantee if a covenantor. Yet some American cases have 
gone very far in enforcing stipulations in deeds-poll as ef- 
fective covenants by the grantee. It is true that in most of 
these cases the courts said that the grantee by accepting the 
deed-poll which contained the stipulation, ratified it and 
became a party to the transaction; so that it is possible, 
though hardly probable, that the courts did uot realize that 
they were enforcing merely a parole agreement, so far aa 
the grantee was concerned. 

It is hardly necessary to point out to the reader that the 
fact that the stipulation was in writing and not verbal, had 
nothing to do with whether it was technically a parole agree- 
ment. If an agreement is not sealed, it is parole, even 
though written out ; the writing merely constitutes unchange- 
able evidence of what the agreement was. Standen v. Christ- 
mas, 10 Q. B. 135, for instance, discussed in the chapter 



1/ Google 



190 OF THE BETERAL BEQUIBEUENTS OF COVENAITT8. 

on leases, was recognized as involving a parole lease, even 
though the lease was written out — it was not sealed. 

Of course it would make no difference between the grantor 
and the immediate grantee whether the latter web bound b; 
a covenant which he signed, or by a stipulation in a deed- 
poll, the acceptance of which constituted a ratification of 
agreements; but the grantee's assign is another person en- 
tirely, and the general idea has always been that the grantee 
has no authority in law to bind future assignees by the mere 
acceptance or ratification of agreements without signing or 
sealing them. But let us examine these cases. 

In Countryman v. Deck, 13 Abb. If. C. 110, A, owning 
land, sold part to the defendant's assignor, conveying by a 
deed-poll in which it was "provided always that the party of 
the second part should fence and keep fenced the premises 
above described." Both assigned, and the question was 
whether the grantor's assign could bring a bill for specific 
performance against the grantee's assign. The court held 
that the intention showed a covenant and that the covenant 
ran. 

As the grantee did not sign the deed, his agreement was 
parole, and as his assign was not a party to that agreement 
we have just seen that the assign's being held to the perform- 
ance of the covenant would seem to sustain the running of a 
parole agreement; for the action was to enforce perform- 
ance, and not one by which his conscience might be charged 
on account <^i receiving undue advantages, subjecting him to 
refunding under a quasi-contract. 

In Wi^us Ferry Co. v. Chi. & Al. Ry. Co., 73 Mo. 389, 
the plaintiff granted with covenants to A Ry., the covenants 
to be binding on the defendant who was to be assignee from A 
Ry., of the property. The defendant then received by a deed 
stipulating that it should be bound. The court held that the 
covenant could not nm with the land ; but the defendant was 
bound because of the express contemplation that it should be 
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'bound, and that contemplation implied a promise, the court 
-thought. The action was at law for a hreach of this promise. 
The court very apparently did not base the action upon the 
right of a third party to sue as beneficiary on the contract be- 
tween A By. and the defendant ; and as it was expressly held 
that the covenant did not run, it must have heen held here 
that the defendant took the property with a charged con- 
Bcienoe and became constructiye trustee of the property. But 
instead of being proceeded against by a bill for a reconvey- 
ance of the property on account of his failure to carry out the 
trust, it was assumed that the defendant wag unjustly en- 
riched by its possession; so he was called upon to pay the 
value of the ohligation, and this action was allowed at law.^ 
It would seem that the case is auliiority for this. But such a 
conclusion would not allow the plaintiff to sue again for a 
renewed failure to carry out the agreement to fence. 

In Hickey v. Ky., 36 N. E. Rep. 672 (Ohio), the railway 
had conveyed land to the defendant by a deed-poll on condi- 
tion that the owner should perpetually maintain fences. The 
defendant sold, and the assignee not having maintained the 
fence, the railway sued the defendant for the breach. This 
the court held could not be done, as the condition was that 
the "owner" should fence, and the defendant was no longer 
owner, but otherwise the deed-poll, on being accepted, boimd 
to its condition. -v 

Again this seems sound enough as hetween the original 
parties, but upon assignment it does not explain the liability 
of the assignee of the grantee, as he is not a party to the 
contract with the first grantor, and yet the grantor seeks to 
hold him to a contract obligation, not to the obligation' of a 
condition. 

In Maine v. Oumston, 98 Mass. 317, an action in contract 
was aUowed against the assignee of land charged with a 

I Cf. Martin v. Martin, 44 Kan. 296, where the proceeding was In 
eqnltT. 
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party-wall agreement in a deed-polL The coart here ad- 
mitted that covenant could not be brought, but said that by 
the acceptance of a deed, the defendant "assumed the per- 
formance of the condition or stipulation, from which the 
law will imply a promise on which an action may be main- 
tained." The action is either upon a contract implied be- 
tween the plaintiff and the defendant directly, arising upon 
the use by the defendant of the plaintiff's wall; or more 
likely as the party-wall agreement imposed a fixed money 
charge upon the land, whether legal or equitable, the action 
is the enforcing at law of the fized claim with which the 
defendant's conscience is charged in equity, jnst as any 
liquidated claim in equity may generally be collected by 
some action at law. It is, therefore, evident that wherever 
the original deed imposed upon the grantee who accepted it, 
a distinct charge, which is estimated all the time as a liqui- 
dated sum of money, due to another person, there is no dif- 
ficulty in holding the person who accepts the deed to a 
knowledge of this charge, which would be good in equity; 
and any person who receives from him with such knowledge 
would likewise be bound, whether he ever signed the deed 
as grantee or not. Thus the agreement of a grantee to pay 
for the party-wall when he used it is only an equitable 
charge upon the land, of the value of half the party-wall, 
payable when the owner should make use of the walL And 
so an injunction may be obtained on these agreements, re- 
straining the defendant from building until he has paid for 
his share of the wall. Lewis v. Gollner, 129 N. T. 227. 

But when the original stipulation is to refrain from some- 
thing, or is to do something, or is any sort of condition 
which may not constitute an equitable money chai^ upon 
the land to be discharged by one satisfaction, then, though 
the original grantee may be taken by his acceptance to im- 
ply a promise to comply, every subsequent holder is a 
stranger to the first contract, and if he is to be responsible to 
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the first grantor for the performance of the agreement, it 
must be upon the principle that a covenant can be created by 
parole and may run by parole, or there is no legal principle 
to subject him. 

The loose reasoning by which the courts have enforced 
these stipulations is very difficult to analyze. They gen- 
erally speak of the idea that the acceptance of deeds with 
conditions to do something binds the acceptor to the condi- 
tions or covenants ; but if they do realize that they are en- 
forcing parole agreements, they never explain how assignees 
from this grantee can be held to the creator of the conditions 
between whom no contract was either espressed or implied. 
If the courts were precise, the explanation offered would 
probably be either the equity notion that whatever was in- 
tended to be done should be taken to be done, or the more 
artistic, but hardly more satisfactory idea of the English 
courts, that these covenants are equitable easements or a sort 
of trust. The first assumes that the burden of a oovenant 
can run at law; the latter does not assume that principle. 
Granting that the covenant could be made good at law by 
an indenture deed at first, then it is said that in equity it 
should be good anyway. Even this may well be doubted, so 
far as assignees are concerned, in cases of stipulations for 
services, for there is no principle of equity which will com- 
pel a person to perform any service for which he did not 
himself agree with the person who seeks to enforce the per- 
formance. But assuming that point, as in Lydick v. B. &. 
O. By., 17 W. Va. 427, and apparently in Murray v. Jayne^ 
8 Barb. 612, it was said that though a covenant may not be- 
perfectly framed to run at law, yet if its nature is such that 
it can run, it will be enforced in equity ; then by a general 
confusion of legal and equity jurisdiction, the covenant 
has been enforced as good at law. Of course, it is reasoning 
in a circle to say that since the covenant is good in equity, al- 
though imperfect at law, it shall be good at law because good 
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in equity, but some of the cases must have taken that posi- 
tion. Coimtryman v. Deck, and any condition to perform 
active services, clearly assumes that the covenant could be 
made good by the grantee's signature, as it was shown in 
earlier chapters that no active duty could be imposed upon 
successors to lands except by these covenants. Countryman 
v. Deck, however, was not a bill for a mandatory injimction, 
which would have been based entirely on equity obligation, 
but was a bill for specific performance which ordinarily is 
based upon the recognition of a complete contract at law. 
If this explanation of the running is not satisfactory, these 
stipulations for active services must rec<^nize the running 
of parole covenants at law. 

The other theory, the notion of the covenant being an 
easement or a trust, of course would not require a grantee 
with notice to sign the deed which bound him, if in fact the 
covenant or stipulation is an easement or trust. We have 
seen that this cannot explain active obligations, but whether 
it can explain passive obligations and restrictions depends 
upon the soundness of the notion of equitable easements, and 
that question had best wait until the chapter on that sub- 
ject. 

Stipulations and unsigned covenants have probably been 
enforced much more frequently than can be learned from 
the reports of the cases, although the reports may not indi- 
cate that the deeds have been deeds-poll ; for nowadays deeds 
of indenture are very uncommon forms of conveyance, and 
it is hardly probable tiiat the many American cases enforcing 
covenants have been all upon covenants signed by the 
grantee. But it appears from the reports that stipulations 
were in deeds-poll which were enforced against assigns in 
Hurst V. Rodney, 1 Wash. C. C. 376 ; Qa. So. Ry. v. Beeves, 
64 Oa. 492; Poage v. Wabash By., 24 Mo. App. 199; Jef- 
fries v. JefFries, 117 Haas. 184; Midland Ry. v. Fisher, 125 
Ind. 19 ; Lake Erie Ey. v. Priest, 31 N. E. Rep. 77 (Ind.) ; 
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Post T. West Shore Ry., 50 Hun 301. And see WaUh v. 
Barton, 24 0. St 28; Hall v. Geyer, 14 O. C. C. 229. Tet 
in Parish v. Whitney, 8 Qray 516, the notion of the running 
of such an agreement by the grantee of a deed-poU is thor- 
oughly repudiated; and see Atlantic Dock Co. v. Leavitt, 64 
IS. T, 35.1 

SECTION 2. 

OF THE ITBOB8BITT OP A OSAITT BETWBBUT THE PABTIES ; AND 

OV THB 8£PA£ATB ZXBCnTION OF THE COVENANT 

NSAB THB TIME OV SUCH OEANT. 

It ia next presented to consider whether or not the cove- 
nant must be embraced in a grant and rise in connection 
with some form of interest passing between the parties to 
the covenant, or whether a covenant can run although made ' 
with one who is a stranger, as he is called; that is to say, 
whether covenants by strangers to the title or to strangers 
to the title will nm with a particular piece of land. It is 
clear that warranties after becoming folly developed were 
not made by strangers, as the relation of tenure was the ex- 
press consideration of the warranty, and the question whether 
a stranger was bound could not arise. Tme enough after 
the artistic manipulation of the warranty as a rebutter 
against the heir's claim to inheritance was evolved as an 
avoidance of the various early statutes, the collateral war- 
ranty was really given without a conveyance of land ; but 
that invention was on its face a fiction, the pretense being 
that this warrantor had conveyed the land warranted; and 

1 In AtlanUc Dock Co. v. LMvltt, H N. T. 8G, cited above, the 
deed tbs apparently a deed-poll, although It contained exprese cove- 
nantB b; the grantee. Bat the atteertatlon clause recited, "In witneea 
-whereof the aald parties have herennto Interchangeably set their 
hands and seals the day and year first above written." So the court 
lield that the grantee ertdently sealed the deed, and decided that 
bis signatnre was not necessary at conunon law. 
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BO the fiction was really his figuring &a a grantor, from which 
relation alone his warranty could have run. It will he re- 
membered, however, that the conclusion as to the running of 
express warranties reached above, was that the rights and 
the obligations ran largely because it was agreed that they 
should run, and not entirely because of the running of im- 
plied warranties. If that be so, then, why should not the 
agreement alone be enough to make a stranger's covenants 
run? It can onlv be answered that whatever might have 
been done with express warranties, they did follow implied 
warranties in this, that they were never made except in case 
of actual grants. And as covenants were the offspring of 
express warranties they would be expected to follow them 
closely. But it is claimed that as a matter of fact they did 
not so follow them, and as an instance of this Fakenham^a 
Case, Y. B. 42 E. Ill, 3, is cited in support of this posi- 
tion. 

That case has been discussed above, and need not be con- 
sidered further here. It, indeed, seems probable that there 
was no grant between the parties, althou^ Mr. Sugden 
thought that there was some relation of interest between 
them. But it is evident that the court was in very great 
doubt about the law, and if that doctrine was laid down it 
cannot be said that the discussion of it was very intelligible. 

l^OT is it to be thought that such a principle has much to 
recommend it As it seems that these covenants can be used 
to assure larger rights than mere easements, it would allow 
the free creation of such duties utterly aloof from the equita- 
ble distribution of privileges which was thought to recom- 
mend them as an incident of grants. There would occur 
cases, of course, where their use would be of great advan- 
tage, but if the aigument against all covenants running has 
any weight at all, it will certainly be respected to limit the 
operation to places where broad experiences only h^^o re- 
vealed their usefulness, and instances have not been common 
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of the use of covenauts by strangers. It is believed tbat 
Pakenbam's Case has not been followed in tbiB regard in 
England, unless Home's Case, T. B. 2 H. IV, 6, is Bucb 
a case; although Coke said covenantfl of a stranger would 
run. Co. Lit 384b. 

In modem times it has become settled in England, as we 
shall see, that not even the grant of an easement is sufficient 
to allow an accompanying covenant to run; and a fortiori 
it is hopeless to expect the courts to indorse the running of 
the covenant by a mere stranger. But the Real Property 
Commissioners reported a recommendation that the matter 
he settled by statute. See Sugden, V. & P., p. 585. 

The American Law is generally settled that the covenant . 
without some sort of a grant is merely a personal obligation. 
Hurd Y^urtis, 19 Pick. 459; Lyon v. Parker, 45 Me. 474; 
GUmer v. Ky., 79 Ala. 569; Hills v. Miller, 3 Paige 254; 
Nye V. Hoyle, 120 N. T. 195 ; Denman v. Prince, 40 Barb. 
213 ; Wheeler v. Schad, 7 Nev. 204 ; Harsha v. Reid, 45 N. 
T. 415 ; Norfleet v. CromweU, 64 N. C. 1 (semble) ; Law- 
rence V. Whitney, 115 N. T. 410; Miller v. Noonan, 12 Mo. 
App. 370, 83 Mo. 343 ; Trustees of Col. College v. Lynch, 
47 How. Pr. 273. Bradley v. Walker, 14 N. Y. Supp. 315, 
if contra, would seem not law in New Tork. But compare 
Home v. Miller, 136 Pa. 640. 

In Mott V. Oppenheimer, 135 N. T. 312, there was no 
grant, but there was a party-wall agreement by which either 
party might build and the other pay on user. Only one 
signed the agreement. The court said the fact that there was 
no grant was overcome by the agreement that the covenant 
should run. The action, however, was a petition to restrain 
the defendant from using until he should pay for his share 
of the wall. 

In Minnesota the court held that the benefit of a covenant 
by a stranger might run. Sbaber v. St. Paul Water Co., 30 
Minn. 179} and in an accompanying decision, Hamm v. 
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Bame, id. 185. There was no careful diecusBion of the poinly 
however. 

Bnt it is held not fatal that the covenant be expressed in 
a separate instrument contemporaneoua with tiie grant, as 
the two instruments maj be regarded as but one trausao- 
tion. Hills V. Miller, 8 Paige 254 ; Cutter v, Williams, 8 
Allen 196; Denman v. Prince, 40 Barb. 213; Robbing v. 
Webb, 68 Ala. 398 ; Hayes v. N. T. Gold Mining Co., 2 Col. 
278. But in Wheeler v. Schad, 7 Nev. 204, an intermission 
of eleven days between the grant and the covenant was held 
too great to regard the two as one transaction, and the cove- 
nant did not run. 

SECTION 3. 

07 THB OHAR&OTEB OF THS GBAITT, WHETSBB Off OOSPOBBAI* 
OB UrCOBFOBBAJ. EESSDI-TAMSSra, 

Conceding, then, that the covenant must accompany a 
grant in order to run, the next question is what must be the 
nature of the estate conveyed in order to pass the title. Hia- 
torically, so far as warranties were concerned, the expecta- 
tion would be that the tenement granted must be corporeal. 
In the old status of tenure that was of course the case, and it 
was so in the exercise of express warranties. But there seems 
to be no reason why some incorporeal hereditaments, as rents 
or profits, could not be warranted, after the warranty be- 
came developed as an insurance of full enjoyment; and if 
that be so, then why should not covenants run with them 1 

Moreover, as the covenants run entirely by analogy, any- 
way, the requirement of a grant would seem satisfied by the 
- grant of an easement as well as by the grant of a fee. Any 
tendency it has to broaden the operation of covenants to a 
dangerons degree is answered by the fact that the grants of 
easements have been generally bo used in America as to 
make it evident that it is useful to have covenants run with 
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tbem ; and as a great many decisions have drifted that way, 
especially in cases on party-waU agreementa, there would 
seem little ground to discourage it in any American jurisdic- 
tion. 

The English Law, however, has hecome settled otherwise, 
and aa in any new jurisdiction English cases are sure to be 
presented and argued from, it is very important for every 
lawyer to be familiar with them from the beginning. In 
Brewster v. Kidgell, 12 Mod. 166, Lord Holt stated that he 
did not doubt that the asaignee of a rentcharge to which 
was attached a covenant to pay the rent could bring cove- 
nant against the grantor; hut the point of the case, as is 
remembered, was whether the burden of the covenant to pay 
the rent would run to the assignee of the land charged with 
the rent. This dictum of Lord Holt was disapproved in 
Milnes v. Branch, 5 H. & Sel. 411, where Lord Ellenbor- 
ongh held that the assignee of a rent could not sue t^e owner 
of the land on his covenant to pay rent and to build. And 
this case waa indorsed by Baron Parke in Randall v, Bigby, 
4 M. & W. 130, 135. 

■ But in Sharp v. Waterhouse, 7 E. & B. 816, the running 
of the benefit of a covenant in the grant of an easement was 
accepted without dissent. This decision made no impression, 
however, for in Hayward v. Benefit Building Society, 8 Q. 
B. D. 403, an action by the assignee of a rent on a covenant 
for repairs by the grantee of the land, it was said that Milnes 
V. Branch had settled the law that the covenant would not 
run with an incorporeal hereditament.' These were all cases 
on the question of the assignment of the rent carrying the 
covenant in the original deed, but there appears no ground 
for distinction between that and the case where the original 
conveyance was the rise of the rent. Yet in Werderman v. 
Society Gen^rale D'Electricit^, 19 Ch. D. 246, the burden 

1 Compare, bowever, Butler v. Arcber, 12 Irisb C. L. N. S. IM, 
stated Bupra. 
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of a covenant was enforced against the assignee of the 
grantee of letters-patent; and while it was in equity, and 
really has nothing to do with land, it may have some influ- 
ence upon future decisions. Mr. Sugden thought covenants 
would run with incorporeal hereditaments. V. & P., 14 ed., 
p. 677. 

There is no doubt that covenante in leases of incorporeal 
hereditaments ran both ways, but it will be remembered 
that the Statute of 32 H. VIII mentions them as included ; 
and as the statute includes other rights which unquestionably 
did not run at Common Law, as rights of entry, no deduc- 
tion can be made from that fact. For English decisions in 
leases see Bally v. Wells, 3 Wilson 25, a lease of tithes; 
Portmore v. Bunn, 1 B. & C. 694, a lease of the right to 
make a canal ; Martyn v. Williams, 1 H. & N. 817, a license 
for years to look for clay; Earl of Egremont v. Keene, 2 
Jones Irish £q. 307, e grant for years of the customs of a. 
fair; Nerval v. Pascoe, 34 L. J. Ch. 82, a license to dig 
for coal — all collected in 1 Smith's Leading Cases, 9 ed., in ^ 
notes to Spencer's Case. 

As has been indicated, the universal law in America is 
that covenants will run with the grant of incorporeal 
hereditaments whether the covenant is made in the creation 
of the hereditament, as a covenant to pay rent, or whether 
the covenant is annexed to the hereditament so as to be eon- ^ 
veyed by its assignment, as a covenant with an easement. In 
Springer v. Phillips, 71 Pa. 60, the assignment of a rent 
carried the covenant to pay it. So in Fisher v. Lewis, 1 
Clark 422, and Raby v. Reeves, 112 N. C. 688, where the 
grant for which the rent was exacted was merely a way; 
and see Conrad v. Smith, 5 Wkly. Not. Cas. 402 ; Bitzman 
V. Spencer, 5 Pa. Dist. Ct. 224 ; Scott v. Lunt, 7 Peters 596 ; 
Kunekle v. Wynick, 1 Call. 305. Weill v. Baldwin, 64 Cal. 
476, involved the running of covenants with the grant of a 
ditch. So a covenant can run when made in the grant of 
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a way. Ry. v. Beeves, 64 Ga. 492 j Ruddick v. Ry., 116 
Mo. 25; St. L. I. M. & S. Ey. v. O'Baugh, 49 Ark. 418; 
Lydick T. Ey., 17 W. Va. 427. But see Ey. v. Bosworth, 46 
O. St 81, and Biehop v. Quintard, 18 Conn. 395, apparently 
contra. So a covenant will ran with the grant of a water 
privilege, Nye v. Hoyle, 120 N. T. 195 ; Fitch v. Johnson, 
104 m 111; Fresno Canal Co. v. Dunbar, 80 Cal. 630; 
Norfleet v. Cromwell, 64 N. C. 1 ; Stirling Hydraulic Co. v. 
WilliamB, 66 111. 893 ; but compare Wheelock v. Thayer, 16 
Pick. 68, seemingly contra. And the covenant to fence ran 
with the easement granted in the reserved land in Bronson 
T. Coffin, 108 Mass. 175. 

In Bradley v. Walker, 14 N. T. Supp. 315, a covenant to 
Tefrain from building upon eight feet of parking was held 
to run although there was no grant; but the case is really 
a mere extension of the English doctrine of Tulk v. Moxhay, 
2 Phil. 774. 

In Middlefield v. Knitting Co., 160 Mass. 267, the privi- 
lege was allowed to mill owners to raise a dam and so to 
build a higher bridge, and this was enough to enable a cove- 
nant of the mill owner to run. This case was handled by Mr. 
Justice Holmes as the converse of Pakenham's Case, being 
the running of a covenant against land for the benefit of the 
public personified in a corporation, while Pakenham's Case, 
Y. B. 42 E. Ill, 3, seemed to indorse the running of a cove- 
nant against the successors of a corporation, for the benefit 
of a particular piece of laud. The case would seem anoma- 
lous, and to be sustained only on Mr. Justice Holmes' own 
theory that the execution of a covenant is the grant of an 
easement. On that ground this covenant in Middlefield v. 
Knitting Co. was the grant of an easement in gross to the 
town. 

But the most important instance of the running of cove- 
nants with the grant of easements is the cose of party-wall 
agreements, where there has been no sale of land, but merely 
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the ezecated agreement of adjoiniog property-ownerfl that 
ODe maj build, the other, hie heira or asaigna, covenanting to 
pay their share of the expense of the party-wall on tlieir sub- 
sequent user. Such an agreement was enforced as running 
with the land in Hart v. Lyon, 90 N. T. 663; Stewart v. 
Aldrich, 8 Hun 241; Mott v. Oppenheimer, 135 N. T. 312; 
Conduitt V. Boss, 102 Ind. 166 ; Joy v. Boston .Penny Sav- 
ings Bank, 116 Mass. 60; Huling v. Chester, 19 Mo. App. 
607; Tomblin v. Fish, 18 Brad. 439; Roche v. XTUman, 104 
HL 11 ; Gibson v. Holden, 115 111. 199 ; Weyman v. Bingold, 
1 Brad. 40; Mohr v. Pannalee, 43 N. T. Super. Ct 320; 
King V. Wight, 166 Maaa. 444; Pfeiffer v. Matthews, 161 
Mass. 487 ; Horn t. Miller, 136 Pa. 640; Hall v. Geyer, 14 
O. C. Ot. 229 ; Guentzer v. Juch, 4 N. T. Supp. 89 ; Pills- 
buiy V. Morris, 64 Minn. 492. But see Crater v. McCor- 
mi(^ 4 CoL 197, and Sharp v. Cheatham, 88 Mo. 496> 



SECTION 4. 

09 THB liATTBB OF COVEITAirtB. 

It is perhaps well to refer in this chapter to the snbetanoe 
of the covenants, although it is governed by the same rule 
that plays so important a part in the law of covenants in 
leases. To run the covenant most be one which touches or 
concerns the land. This has been differently stated by nearly 
every judge who laid it down. In Spencer's Case that ex- 
pression itself is used. "They must be for the benefit of the 
land," Cockson v. Cock, Cro. Jacl25 ; or as Lord Brougham 
put it, new and unusual incidents cannot be attached to the 
land, either as benefits or burdens. Keppell v. Bailey, 2 M. 
& K. 517. So it has sometimes been said that the covenant! 
must be to do something npon the land of the covenantor^' 
Ruddick v. Ry., 116 Mo.. 25; though it is believed >hat this 
statement is too narrow. In Wooleseroft v. Norton, 15 Wis. 



1/ Google 



OF THE BEVEOAI. BEQUIBEUBITTa OF COVENAIITS. 20S 

198, the limita were described so as to indicate that the coTfr- 
nant must be pr^nunably an advantage even to the land it 
burdens. "Where the covenant is one about or affecting the 
land devised or granted and tends directly and necessarily 
to enhance its value or render it more beneficial to those by 
whom it is owned or occupied, the covenant is said to be inci- 
dent to the land and binding upon those in whom it subse- 
quently refits." 

So it is held that the covenant must be consistent with 
public policy, must regulate the mode of enjoying the grant, 
and be sueh that in its absence the grant will be different 
from what woa intended. Norfleet v. Cromwell, 64 No. C. 1. 
And some seem to tbinW that the covenant must be part of the ^ 
consideration for buying the land. Lydick v. R & O. Ky., 
17 W. Va. 427. 

On the whole, therefore, it would seem that there ie no real 
rule which can govern new instances so as to rule them in or 
out. From the cases the conveyancer can see what has been 
the drift of the decisions, and they have been sufficiently 
abundant for the grantor not to go far astray in judging 
what the courts would sustain. 

SECTION 5. 

of thb itbcbbsant wobdinq of covbnajtts akd thbib ooh- 

stbttotion; aitd of the nahino of 

the pasties. 

We come now to examine the wording of covenants and 
what will indicate, other things being sufficient, when it is 
clear that a covenant exists. In England, where all formal 
instruments are drawn with more care than characterizes 
drafting with tis, it is very rare that the question arises 
whether a covenant was intended or not. A covenant there 
is always clearly worded as a covenant, and the only ques- 
tion in doubt is whether the words "heirs and assigns" must 
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be inserted, whether in particular instances the covenant can 
run when these mystic words have been omitted. This ques- 
tion was rendered much more important by Coke's discussion 
of it with reference to leases, referred to under the chapter 
of this work on that subject ; and his notion has been more 
than once repeated in connection with the general law of 
covenants running with the land. See Morland v. Cook, 6 
Eq. 252. As a matter of custom now English grants which 
contain covenants almost universally mention all successors 
of the parties as included on both sides ; and if the deriva- 
tion of covenants set forth in the early part of this work is 
the tme one, of course historically the heirs and assigns 
should be named, if included, as that was in early days the 
only means of accomplishing their inclusion, the old law 
implying nothing. On the other hand, Mr. Justice Holmes 
thinks* that the words need not be inserted, as he believes 
the covenant an easement, and they were not necessary in 
easements. He thinks their use arose from confusion, and 
that certain decisions evince such a state of the law, e. g. 
Hyde v. Dean of Windsor, Cro. Eliz. 552, ib. 457, 8. c. 5 Co. 
Rep. 24a. It will be remembered, too, that there is doubt 
whether the word "assigns" was in the covenant in Paken- 
ham's Case. 

But whatever may have been the first requirements, there 
has been a tendency in equity to lessen the strictness of nec- 
essary form, as the intention of the parties was more fully 
re^rded, and as the matter of covenants is now in England 
a matter of equity jurisdiction, it is of little importance 
there whether the conveyancer omits successors or not. In 
Collins v. Plumb, 16 Veeey 434, Lord Eldon said there was 
a question whether the assigns, "if named," could sue; and 
in Keppell v. Bailey, 2 M. & £. 517, Lord Broiigham seems 
to have thought that assigns must be named. But those 
cases were decided while the legal notion of running cove- 

I The CommoD Law, pp. 401 et eeq. 
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BADtB had not been entirely repudiated by the courtB. After 
Tulk V. Moxhay, and after the notion had become entirely 
one of equity in England, there was no longer any fixed lim- 
itation aa to the matter. Thus in KeatB v. Lyon, L. R. 4 Ch. 
.218, where the covenant had been by A, "his heira and as- 
aigns" with B, "his heirs, executors and administrators," 
Lord Justice Selwyn, in delivering the opinion of the court, 
said; "It is true that in such cases the court does not require 
any particular form of deed or covenant, but, as Lord Cot- 
tenham observed, would enforce a contract if proved by a 
mere agreement; but so far as the question may turn upon 
the intention of Sharp, the vendor, it is not altogether im- 
material to observe, that although in both the conveyances to 
Langton in Kovember, 1842, Langton is made to covenant 
for hiniBelf, his heirs, and assigns, the covenant in both cases 
is entered into with Sharp, his heirs, executors, and adminis- 
trators only." 

So in McLean v. McKay, 6 P. C. 82Y, and Richards v. 
Revett, 7 Ch. D. 224, restrictive covenants were enforced m 
equity without the express mention, it seems, of assigns in. 
the agreement. 

It is indeed still maintained that a covenant is a formal 
instrument, and in all formal instruments no one is bound 
but him who contracts and is named. Yet it is also true that 
the covenant is not the express contract of any particular 
successor in title, but is allowed to bind succeasora, not by 
agency, but by a peculiar principle of the Common Law, rest- 
ing wholly on the will of the party who first makes the 
covenant. It is not, therefore, a question of formality, but 
a question of indicated intention, both st law and in equity ; 
and in these times when tiie law is ready to infer anything' 
lying within the four comers of a writing, there should be no 
doubt that the law should bind or release according to the 
true construction of the intent without regard to any fanci- 
ful wording which serves only to show the intent at last. 
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The American courts have been much freer to observe thia 
fact, and there has been no end of decisions here which let 
covenants run both ways without any mention whatever of 
any sort of snccessor. What should be enough to supplant 
their mention, only the circumstancea can prescribe ; — "that 
the covenant ahall nm with the land," "that the covenant 
shall last forever," "that the agreement shall be perpetual" — 
all leave not the slightest doubt of the real intention of the 
parties.^ 

I See Cincinnati t. Springer, 23 Weekly Bulletin 250; Dunbar t. 
Jumper, 2 Teatee 74; Daller v. Beck, 4 Clark 58; Landell v. Hamil- 
ton, 176 Pa. S27; Clark \. Martin, 49 Pa. 2S9; MuKiarelll v. Hnl- 
ahizer, 163 Pa. 643; Bald Bagle Valley Ry. v. NIttany Valley Ry., 
171 Pa. 284; Oreen y. Crelghton, 7 R. I. 1; Crawtord v. Wltlierbee, 
77 Wis. 419; Well t. Baldwin, 64 Cal. 476; Dorsey v. Ry., 68 Dl. K; 
Raby t. Reeves, 112 N. C. 68S; Rlcbardson v. Tobey, 121 Hasa. 467; 
Carson t. Percy. 67 HIaa. 97; Wlnlleld y. Henning, 21 N. J. B<1. 188; 
Ktrkpatilck v. PeBhtne, 24 N. J. Bq. 206; Countrnnan t. Deck, 13 
Abb- N. C. 110; Loula v. Oolner, 129 N. Y. 227; Bradley v. Walker, 

14 N. Y. Snpp. 316; Hodge v. Sloan, 107 N. T. 244; Post v. Well. 115 
N. Y. 861; Graves y. Deterllng, 120 N. Y. 447; Mott v. Oppenhelmer, 
U6 N. Y. 812; Dey v. Prentice, 90 Hun. 27; Wooliscroft v. Norton, 

15 Wis. 198; Snyder's License, 2 Pa. DlsL Ct. 78S; Beau v. Stnneman, 
104 Cal. 49; Ry. v. Reno. 22 IlL App. 420; Hlckey v. Ry., 36 N. E. 
Rep. 672 (Ohio); Ry. v. O'Baugli. 49 Ark. 418; Fitch v. Johnson. 104 
HI. Ill; Hajlett v. Sinclair, 7S Ind. 488; Peden v. Ry., 78 Iowa 131; 
Hullng T. Cheater, IS Mo. App. 607; CurtlsB v. White, Clark Ch. 
(New York) SS9; Qlbson t. Holden, 116 ni. 199; Denman v. Prince, 
40 Barb. 213; Watertown v. Cowen, 4 Paige 610; Dexter v. Beard, 
7 N. Y. Supp. 11; Hohr y. Parmelee, 43 N. Y. Super. Ct. 320; Fresno 
Canal Co. v. Dunbar, 80 Cal. 630; Shaber y, St. Paul Water Co.. 30 
Minn. 179; Norfleet v. Cromwell, 64 N. C. 1; Herbaugh v. Zentmeyer, 
2 Rawie 1G9; Conrad v. Smith, 5 W. N. C. 402; Quentzer v. Juch, 4 
N. Y. Snpp. 39; Rltzman v. Spencer, 6 Pa. Dlst. Ct. 224; Lydlck v. 
Ry., 17 W. Va. 427; Coudert v. Sayre, 19 Atl. Rep. 190 (N. J.); 
Coughlln V. Barker. 46 Mo. App. 64; Badger t. Boardman, 16 Orsy 
£69; Jewell v. Lee, 14 Allen 146; Skinner v. Shepard, 130 Mass. 180. 

Maynard v. Polbemns, 74 CaL 141, If contra, cannot be supported In 
the light of later decisions In the same court 

In Clark v. Dewey, 124 N. Y. 120, the wording seemed to show 
an especial meaning in the omission, as was the case In Hart v. Lyon, 
SO N. Y. S6S. 
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In many American cases the qnestion whether b coTenant 
existed has been more difficult than the mere decision on the 
omission of heirs and assigns. If the intention shall operate 
to make a covenant without one set of words, then why not 
without others ? Indeed, why should the word "covenants" be 
necessary 1 That brings it down to the interpretation of a 
mere proviso or agreement or stipulation inserted in the 
deed ; and it may be very hard to tell in a particular caae 
whether the intention was to make a covenant or a condition 
of forfeiture or an easement. Of course the law avoids con- 
ditions if possible, for their effective consequence is the entire 
forfeiture of estates when a smaller penalty would serve jus- 
tice ; but this aversion can be but a small limitation on the 
difficulty of reading the intention. 

In Qraves v. Deterling, 120 K. Y. 447, the court construed 
an agreement that a park should not be built upon as a cove- 
nant and not a condition, but said that express words could 
not decide. "It must be determined from the apparent in- 
tention to be derived from the locality of the expression in 
the grant, and all the circmuBtances." So in a conveyance 
to a railway stated to be "upon express condition that the 
said railway, their successors or assigns shall at all times 
maintain an opening into the premises hereby conveyed," the 
proviso was held to be a covenant and not a condition. Avery 
T. Ey., 106 N. Y. 142. So in Dey v. Prentice, 90 Hun 27, 
a stipulation that the grantee should fence was held a cove- 
nant. See also Hammond v. Ey., 16 S. C. 569 ; Hartung v. 
Witte, 69 Wis. 286. 

In distingnishing between covenants and easements there is 
not even so efficient an aid as an established rule to avoid the 
one or the other when possible ; for in far the majority of 
«ases there is no such consequence as in case of conditions. 
The courts have therefore been very loose in many instances 
in drawing the distinction, and have even used both words in 
the same opinion in reference to the same right There are 
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Bome agreements wliicli it would aeem impoaaible to call 
easements ; but there are otliere, as fencing and perhaps re- 
pairs, according to a recent case, which might be either; 
whereas there are still others, as agreements to leave a way 
open or stipulations to leave a park, which are bo much in 
line with the ordinary grants of easements that it would seem 
very strong to make them covenants. Of course the intention 
must always determine, and that the court each instance must 
decide ; but where the parties have used the word "covenant" 
and name heirs and assigns, there would seem little doubt 
that they intended nothing else, and it would be very strong 
to call it an easement. In Blount v. Harvey, 6 Jones (N. 
C) 186, the court said that a covenant will not be inter- 
preted to be an easement as it is against the science of the 
law. But Mr. Justice Gray in Bronson v. Coffin, 108 Mass. 
175, said, "Words sounding in covenant only may operate 
by way of grant of an easement, wherever it is necessary 
to give them that effect in order to carry out the manifest 
intention of the parties." 

Bronson v. Coffin was a case of the grant of an easement 
of fencing, coupled with a covenant to fence, as the court 
interpreted it, and the opinion would seem an excellent guide 
to the law. The old English decisions recognizing the ease- 
ment of fencing, seem never to have indicated that a covenant 
to fence was an easement, and the Massachusetts court did not 
decide that it was. It merely implied from the covenant the 
intention also to grant an easement, in effect admitting a 
distinction between them. As has several times been pointed 
out, however, this is not universally accepted without ques- 
tion ; some believing them the same thing, treat them in the 
same way.^ It is unnecessary here to take up that question 
again, as it has been so fully discussed in the chapter on 
the origin of covenants which run with land. 

1 Holmes, The Common Law, pp. 401 et seq., containB the etroDg- 
est argument (or their Identity. 
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CHAPTEE X. 

OF TKB CIASSaS OF OOyBHAHTS MOST FEBQUBNTLT OOOUB* 
BING. 

Section 1. CoTen&nts u to the maintenance of lencee and wails 
and miil-dama. 

Sec. 2. CoTenants aa to tlie building and use of partr-iralls. 

Sec 3. CoTenants as to the leaving open of ways and parks. 

Sec. 4. Covenants compelling or restricting building to a par' 
tlcular line 

Sec 6. Covenants restricting the kinds of uses of property, in a 
particular locality. 

All that has been hitberto said has been said of covenants 
in general and is applicable to all covenants which touch or 
concern the fee estates to which they are attached. The rules 
applicable to the running of one kind, it is believed, are ap- 
plicable to the running of every kind without exception. And 
as the American law of covenants was traced out in the 
several states, any desire to find the law in a particular state 
may he satisfied by reviewing the decisions there as given in 
Chapter VII. If the reports of the locality in question pre- 
sent no decision upon covenants, the investigator may find 
it well to review the given decisions of all the states to find 
the general trend of the law. In short, it is believed that if 
the right to be investigated is legitimate matter for a cove- 
nant, and if its formalities conform to the requisites of cove- 
nants given in Chapter IX, whether its running will be sus- 
tained depends upon the general law in each particular state, 
and not upon whether the identical covenant has been allowed 
to run in that state, or has been sustained in other states. In 
points of law capable of being resolved into general prin- 
eiplefl, there need be little fear but that courts wiU follow the 
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inrestigation of the principles if logically explained withcmt 
distinction between accidental facts. It was thought, there- 
fore, that an examination of covenants on each subject sep- 
arately vould rather mislead than aid the investigator, as 
no one subject of covenants has involved decisiona upon all 
the important principles; and all subjects would have to be 
examined before coming to a complete and final conclusion 
upon the law applicable to-day. But it has been su^ested 
that many points have been clearly decided upon each of 
the covenants commonly met with in the law, and that it 
would aid a quick investigation of those points to make a 
brief array of the law on the common covenants separately. 
This has been done, therefore, at the expense of somewhat 
enlai^ing the work, hut where any point has been clearly 
and separately stated elsewhere in the volume time and space 
have been saved by referring the reader to those statements. 
In Chapter I, the common covenants which are attached to 
fees were arranged in five classefl and these classes will now 
be briefly treated in the order there given. The examination 
here given is limited, however, to their operation as rights at 
law, just as all covenants have been treated up to this point in 
the work. If the covenant be admitted not to run at law, the 
process of reasoning applied in chancery by which some 
covenants have been enforced as equitable easements which 
are rights incapable of being conferred so as to operate at 
law, is BO long as to involve separate examination. And 
indeed whatever be the effect of the covenant at law, if in- 
vestigation is made of rights in equity, so different and so 
much looser are the requirements of chancery in the limited 
sphere in which equity can give relief, that it is necessary 
to postpone the examination of all covenants in equity to the 
next chapter. Moreover, where equitable rights exist the 
requisite technicalities of form in them are so few that to 
follow out each class of covenants separately in its operation 
in equity would be useless repetition. 
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CovenantB concerning fences and walla are usually cove- 
nants both to biiild and maintain them, and have occurred 
most commonlj in America in connection with grants to 
railroads of righto of way. The land owners along the line, 
in granting the right of way for the railroad, usually exact 
of the railroad company the engagement to keep their track so 
guarded as to avoid the danger to any land owners of having 
their cattle, when straying upon the track, killed by the 
trains. The main question is whether such an engagement 
to fence is a covenant or a granted easement. As the Ameri- 
can habit is, however, to insert the agreement in the deed to 
the railway company, and as the company rarely signs the 
deed, as pointed out in Section 3, of Chapter IX, it may 
weU be doubted whether in such a case it can be an easement; 
for easements must be signed like all grants. In such cases 
as deeds-poll the agreement is a parole agreement, having the 
effect of a covenant to the extent that parole agreements are 
enforceable and the reader is referred to Section 1 of Chap- 
ter IX for their discussion. See also Bronson v. Co£Bn, 108 
Hass. 175, explaining Parish v. Whitney, 3 Gray (Mass.) 
516. 

But to consider the formal case of the agreement to fence 
signed by the person to be boimd by it. There is some au- 
thority to consider such an agreement as a grant of a spurious 
easement; and if an easement, it runs with the land itself 
and attaches to it without reference to how the possessor or 
the beneficiary gets his title to the lend. See Chapter III. 
Mr, Justice Holmes, The Common Law, p. 392, believes that 
the spurious easement to fence has long existed as aucb, and 
logically points out that there is no difference between the 
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dutj to fence and the duty to repair a fence wlien onoe bailU 
Early authorities endorsing the obligation to fence as one at- 
tached to the land are T. B. 19 H. YI 83, and Star v. Kookea- 
hj, 1 Salk 335 ; though hj referring to Chapter III it will 
be Been that Lord Holt doubted whether the writ de curia 
claudenda (the writ enforcing fencing) was Common Law 
or local custom. Sut enough caa be found to make it possible 
for a court to decide that there ie such a thing as an ease- 
ment compelling the land owner to fence, and it ma; be a 
question of construction in each case as to whether the duty is 
an easement or a covenant. As was seen in Chapter III there 
are no words which exclusively make one or the other; bo 
the sense and the four comers of the writing must determine 
what was done. Let tbe reader refer to Section 5 of Chapter 
IX for observations upon the interpretation of covenants. 
If the obligation be an easement it may be held to give 
broader rights in equity, though imperfectly drawn at law, 
for it may be then a pure equitable easement, though no 
decisions have been found of pure equitable easements of 
fencing. But if an imperfect covenant, its running in equity 
would be a question of money charge, as explained in Chap- 
terXL 

As to the necessity of tb°re being a grant of a fee, which 
the duty to fence is to accompany, as seen in Sec. 3, Chapter 
IX, in America, covenants may run with easements, while 
in England, even before the running of the burdens of cove- 
nants at law was rejected, it was settled that no covenant 
could run with a mere easement. In America, moreover, 
the easement is not always clearly expressed ; it may be im- 
plied in fact in the writing. In Bronson v. Coffin, 108 Mass. 
175 (same case, 118 Mass. 156), the owner of land granted 
the fee in a strip of his land to the railroad for its way and 
himself covenanted to do the fencing. The court held that 
the grantor impliedly granted also, out of the remainder of 
hia land, the spurious easement imposing upon himself the 
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obligation to fence, and that the burden of his covenant ran 
with this easement. The apparent absurdity of implying 
this easement with -which the burden was to run, when the 
grantor possessed the land itself out of which the easement 
WEB taken, and with which the covenant could run, was due 
to the necessity to determine the very important question 
whether all the land was burdened by the covenant, or only 
the part contiguous to the land on die other side of the fence. 
The court held that only the part along the fence was bur- 
dened, and that the remote land might be sold free of the 
duty to maintain the fence ; and to make a line of limitation 
the court invented the easement, which of course extended 
only to the land actually supporting the fence. The conclu- 
sion is exceedingly clever, and if the parties intended to 
burden that part of the land only which was contiguous to 
the fence, the decision is sound. It may well be doubted, 
however, whether the parties thought anything about it, and 
in that case the probability is that all the grantor's land 
was bound. No other such case has presented itself, but 
reference may be made to a dictum by Denio C. J. in Adams 
V. Van Aktyne, 25 N. T. 232, 235, which would seem to 
sustain in this the ordinary view of easements that, where 
premises are burdened, every part is burdened alike. 

Little else need be said about this class of covenants. They 
have been enforced in the following cases, which are suffi- 
cient to establish the general law. Covenants to fence : Bron- 
8on V. Coffin, 108 Mass. 175, s. c, 118 Mass. 156; Country- 
man v. Deck, 13 Abb. New Cas. (N. T.) 110; Kellogg v. 
Eobinson, 6 Vt 276 ; Hazlett v. Sinclair, 76 Ind. 488 ; Lake 
Erie Railway v. Priest, 31 N. E. Rep. (Ind.) 77; Toledo 
Ey. V. Coeand, 33 N. E. Rep. (Ind.) 251 ; Ry. v. Power, 43 
N. E. Rep. (Ind.) 959; Midland Ry. v. Fiss, 125 Ind. 19; 
Dorsey v. St. L. &c. Ry., 58 III. 65 ; Hartung v. Witte, 59 
Wis. 285; Ky. Cent. Ey. v. Kenny, 82 Ky. 154. Contra., 
Ry. v. Bosworth, 46 OL St. 81. In Rhode Island a statute 
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makes these covenants to run, Thayer v. Smith, 7 R. I. 164. 
Covenant to build a wall : Peden v. Chi. etc. By., 78 Iowa 
131. Covenants to repair dams: Middlefield v. Knitting 
Co., 160 Mass. 267; Denman v. Prince, 40 Barb. 213; >Tje 
V. Hojle, 120 N. Y. 195; Fitch v. Johnson, 104 HL 111; 
WooliBcroft V. Norton, 15 Wis. 198; Howard Mfg. Co. v. 
Water Co., 53 Ga. 689; Wheeler v. Sehad, 7 Nev. 204; No> 
fleet V. Cromwell, 64 N. C. 1. 

SECTION 2. 

OOVBNAlTTa AB TO THE BOILDIKO AND 0SB OF PAETT-WAILB. 

These covenants are particularly important in the rebuild- 
ing of old towns where land is of great value ; but they have 
been quite broadly extended to the building of additions to 
cities, where they are aimed chiefly at the reduction of the 
cost of erecting buildings. Most commonly the agreement 
contemplates the erection of a wall upon the division line 
between two city lots, the wall resting half upon one lot and 
half upon the other, and serving as the side supporting wall 
of buildings to be built on each lot. Sometimes the build- 
ings are built at the same time; and then the agreement 
has to do chiefly with the maintenance of the wall, or its 
new erection in case of destruction. But oftenest one build- 
ing is built before the other; and then the agreement de- 
clares the status of the wall, and has to do with the respective 
rights of the adjoining owners when the adjoining vacant 
lot shall be built upon, and the party-wall thereby employed. 
In this case the usual agreement is that the lot owner who 
builds flrst shall erect the wall upon the line at his sole ex- 
pense, and the adjoining lot owner on desiring to build, 
shall pay to the owner of the party-wall one-half of its cost. 
Of course, however, all sorts of agreements are drawn up, 
having varied effects in law, but the gist of the transaction 
is usually the same. 
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The original eUtus of the lot owners, before the execution 
of the agreement is commonl; one of two kinds. The first 
is the not uncommon case where land is divided into lots 
and sold by a company, and all the deeds to the lots contain 
covenants that the adjoining lot holders may have party- 
walls, each covenanting to allow his neighbor to build such 
a wall, and covenanting to pay the neighbor or his assign 
one-half the cost of the wall when he himself shaU ose it. 
The second is where the adjoining land owners received deeds 
to their lots without these covenants, but for their own econ- 
omy execute such an agreement. 

It is apparent that the first case occasions no difficulty, as 
it is in accord with the usual requirements for the running 
of covenants. So if the covenants are properly executed and 
signed by the grantee as well as by the grantor; and the 
intent is clear that either owner or bis assign may build^ 
and the adjoining owner or his assign may use and pay^ 
the law will enforce the agreement and the second builder 
will be bound to pay for Ms half of the wall when he uses it, 
either to the first builder or to the first builder's assign of 
the built property, according to the intent and wording of the 
covenant. There was an original passing of land from the 
Land Company to the first buyer and the lot sold and all the 
lots retained were bound and benefited respectively for each 
other. Therefore the subsequent buyer of the lot adjacent 
to the former took his lot already burdened and benefited; 
and the covenants run without difficulty. 

But the second case is not so easily explained. If the 
adjoining owners already own their lots when they execute 
the party-wall agreement, there is no passing of land between 
them, and the question is how are the historical requirements 
of covenants complied with, so as to enable the covenants to 
run with the two adjoining pieces of land. If any grant 
was made it would seem to be an easement of the use of the 
ground covered by the half of the wall which will rest upon 
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the land last bnilt upon, the other owner building at once 
and enjoying the easement to bold up the wall which he as 
yet owns in entirety. 

What, however, is the legal status { If the grant of an ease- 
ment can be clearly found, it has been pointed out that in 
American law at least such a grant is sufficient. See Chapter 
IX, Section 3. But while it is the general view that this 
easement exists, it involves some difBciilties. The present 
conception of party-walls, when put up jointly, seems to be 
that each party owns to the center of the wall with cross- 
easements of support. This easement is of course actually or 
impliedly granted at the time of making the wall. If, how- 
ever, the builder owns the whole wall, then bis easement must 
not be one of support for his half by the other half, but an 
easement of the use of the surface of the ground, which ease- 
ment would have to be terminated and the easement of sup- 
port be granted at the time when the wall should be used. 
But aa no new easement is in fact granted, then it must 
have been granted at the time of the agreement to operate 
in future upon the payment by the other party of half of the 
cost of the wall. Snch an easement would then arise, for 
the moment the easement of occupation ceased, the build- 
er's property in the wall beyond his lot would pass as a 
fixture to the other lot owner. But such a state of affairs is 
comically complicated, to say nothing of the extreme rarity 
of an easement to operate in futuro, though it may be indeed 
possible. (Gray, Kule against Perpetuities, § 16 ; Lewis on 
Perpetuities, 600. ) 

On the whole the simplest theory, and the one as near the 
intention of the parties as any, is that the wall on being 
built is like any other party-wall, and being a fixture, belongs 
to the owner of the land which it covers ; but the owner who 
did not join in the construction is not to pay for his share 
until he uses it, and covenants to that end. On this theory 
the only easement implied at once, but which is sufficient to 
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start the covenantB to ruiuung, is the right granted by the one 
land owner to ^e other who builds to enter the land of the 
former for the purpose of building the walL 

This difficulty settled, the nest is to solve the rights of the 
parties as to the collection of the money from the later 
builder, who is not to pay for his share until he uses the wall. 
And this trouble may exist where there was an original grant 
of land to start the covenants as well as when there was none. 
It is the question of the intention between the parties as to 
who should own the wall until both parties should pay. The 
general interpretation is, that the first builder owns the whole 
wall, exercising the easement as above indicated upon the 
adjoining land ; and if he sells his property before the ad- 
joining lot owner builds that he conveys to his vendee title 
to the whole wall and the right to collect the cost of half the 
wall from the other when he builds. Thus the burden cove- 
nant is interpreted to mean a covenant to pay half the cost 
of the wall to him who owns the building at the time of user 
of the wall. 

But the writing will not always sustain this view. In 
Gibson v. Holden, 115 HI. 199, the agreement was between 
Holden and one Armstrong, adjoining lot owners, that Hol- 
den "might build a party-wall, all the cost to be paid by 
Holden, and that Armstrong should pay half the cost when he 
should use the wall." The court indorsed the general view, 
but held that the effect of the agreement here was Holden's 
lending Armstrong the money for Armstrong's half of the 
wall, to be paid back when Armstrong should use it ; so the 
right to recover the cost did not run to Holden's assignee. 
The conclusion of the court may have been sound as to the 
intention expressed, for sometimes the parties will make clear 
very peculiar intentions ; but the ordinary duty of the court 
is to construe agreements when the parties merely intended 
the general effect of the party-wall agreement without ever 
having carefully worked out the means to that end. As sim- 
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pie a theory aa any, ia the one which gives the least difficulty 
about the existence of the easements to be worked out; and 
as it works out as well for the collection of the money a» 
in establishing the legal status, it recommenda itself for all 
cases where a clear opinion to the contrary is not expressed. 
The wall, on being built, like all party-walls, belongs to the 
owners of the land covered, but the owner who did not join 
in the construction is not to pay for his share until he nsea 
it, and covenants to that end. Then the builder, who sellft 
his land with all claims and appurtenances, transfers to hia 
assignee the right to the payment for the half share in the 
wall when the duty to pay shall arise. 

It is probably upon this theory that some of the casee hold 
that the right to remuneration for half the cost is personal^ 
not passing as an appurtenance to the grantee of the builder. 
Todd V. Stokes, 10 Pa. 155; PiUsbury v. Morris, 54 Minn. 
492. 

In the following cases party-wall covenants were enforced 
which originated in a grant between the creating parties. 
Savage v. Mason, 3 Cush. 600; Standish v. Lawrence, 111 
Mass. Ill ; Eichardson v. Tobey, 121 Mass. 457. 

The greater number of cases, however, have been upon 
running of agreements executed without the passing of land. 
Such were held enforceable in Hart v. Lyon, 90 N. Y. 663 ; 
Stewart v. Aldrich, 8 Hun 241 ; Mott v. Oppenheimer, 135 
N. Y. 312 ; Conduitt v. Ross, 102 Ind. 166 ; Joy v. Boston 
Penny Savings Bank, 115 Mass. 60; Huling v. Chester, 19 
Mo. App. 607 ; Tomblin v. Fish, 18 Brad. 439 ; Eoche v. Ull- 
man, 104 HI. 11; Gibson v. Holden, 115 HI. 199; Weyman 
V. Bingold, 1 Brad. 40; Mohr v. Parmalee, 43 New York 
Super. Ct. 320 ; King v. Wright, 155 Mass. 444 ; Pfeiffer v. 
Matthews, 161 Mass. 487; Horn v. Miller, 136 Pa. 640; 
Hall V. Geyer, 14 O. C. Ct. 229 ; Guentzer v. Juch, 4 N. Y. 
Supp. 39 J Pillsbury v, Morris, 54 Minn. 492. But see Crater 
V. McCormich, 4 Colo. 197, contra, and Sharp v. Cheatham, 
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88 Mo. 498, which probably overrules the decision of the 
lower court sustaining such covenants in Huling v. Chester, 
given above. Bloch v. Isham, 28 Ind. 37, decided against 
such a covenant, but the law of it was overruled in Conduitt 
v. Boss, 102 Ind. 166, given above. So, too. Cole v. Hu^es, 
54 N. T. 444, and Scott v. McMillan, 76 N. T. 141, deciding 
against the running of such an agreement not originating in 
a grant, are probably no longer law in New York, as will be 
seen from the later decisions given above. 

The Missouri decision against running in Sharp v. Cheat- 
ham, 88 Mo. 498, indicated, however, that such a covenant 
would run in equity, and that brings up the interesting ques- 
tion how far such covenants as party-wall agreements can 
run in equity when not allowed at law, or whether they can 
be enforced at all in equity, not being restrictive covenants. 
As already indicated, matters involving pure equity juris- 
diction must be left to be considered systematically in the 
next chapter. It may be well to point out here, however, 
that equity would probably treat the running of the burden 
of the agreement in such jurisdictions aa do not allow the 
running of the covenant, as a money charge of half the value 
of the wall, binding upon the land in equity as any other 
equitable money chaige. But of this more in the next chap- 
ter. 

In the preceding Chapter 12, Section 1, the running of a 
parole agreement about party-walls was discussed in con- 
nection with Maine v. Cumston, 98 Mass. 317, which seemed 
to support at law an unsealed agreement. Beference may 
well be made to that section- 
In equity on every theory which does not recognize the 
running of the covenant as such, intention plays a most im- 
portant part, and form is largely dispensed with. But while 
this brings undoubted advantages when the agreement is 
thus effective, it greatly embarrasses in many cases on ao- 
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count of the limits of scope of circumstances in which it is 
effective. 

Unfortunately, it is necessary to note that every party- 
wall agreement, conferring future righto to use the wall, upon 
future indefinite holders of the land adjoining that of the 
builder, and conferring rights to exact half the cost of the 
wall in case of such use, upon future indefinite successors 
of the builder, is an offense of the rule against perpetuities. 
However the effect of the agreement is taken, the rule seems 
to be offended. If, as was preferred above, the property in 
the half of the wall resting on the edge of the vacant lot passes 
to owner of the vacant lot at once, and he contracts diat at 
the time that he or any remote succesaor shall use the wall, 
the user ehall pay to the successor of the builder half the 
value of the wall, a right to a sum is given to a person who 
may not be determined within a life in being and twenty- 
one years. On the other hand, if the effect of *the agreement 
is to let the builder own the wall, and to confer upon any 
future owner of the adjoining lot the right to buy half of the 
wall resting on his land, then clearly it confers a right to 
property upon a person, not necessarily determined within 
the life in being and twenty-one years. The right to buy 
land thus conferred was held void in L. & S.-W. By. v. Gonun, 
20 Ch. D. 562 (see Chapter VIII) ; and there appears no way 
to escape the rule here. As yet, however, the point has never 
been raised in a party-wall case, and such party-wall agree- 
mento have been universally held good. 

In the appendix have been inserted forms for party-wall 
agreements, 

SECTION 3. 

OOVBNAirrS ah to the LBAVINS OPKH of WATS AND PASXa. 

Whatever may be said of other righto capable of being con- 
ferred by covenants, these righto are undoubtedly capable 
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as well of being easemeiita. They are rights over the property 
of others, in the one case for passage merely, in the other 
for all sorts of occupancy not of a permanent nature, and 
for light and air. The commonest instance of the use of 
covenants for ways is in the severance of property where the 
grantor increases the usefulness of one piece retained or 
granted by the agreement for a way over the other, While 
the commonest cases of covenants to leave open large pieces 
of land for parks are where land companies divide up plots 
of ground into lots, the value of which is supposed to be en- 
hanced by contiguity to an open area. Of course ways are 
often instituted by land companies in the same way; but 
when ways are provided for by companies they are 
oftenest made permanent by dedication, a means probably 
not BO frequently used as a permanent guaranty of areas for 
light or air, or small plots of parking. It is hardly necessary 
to draw distinctions between covenants and the process called 
dedication, especially as dedication is so frequently r^u- 
lated by statute. Suffice it to say, that by dedication a per- 
manent use is usually instituted in the whole public, which 
cannot be destroyed by mere agreement of the creating par^ 
ties ; whereas it is evident that covenants and most easements 
are for particular parties, and may be extingnished by their 
consent. 

The distinction between covenants and easements has been 
drawn at length in the first chapter ; but it must be reiterated 
that in such cases as these ways or parks especially, it is 
important to decide whether the right conferred is an ease- 
ment or a covenant. This is not important in determining 
whether those in privity of estate may enjoy it, but in de- 
termining sometimes whether any right at all is created. 
While it was proven in the third chapter from the cases, even 
of older times when conveyances were more nearly exact, 
that there were no express words to convey easements or 
covenants peculiarly; and that "grant" was often used to 
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make a covenant, and "covenant" to convey an easement; 
at the same time it might well be feared that if the one waa 
clearly intended and expressed, in case of fatal deEciencies, 
the other might not be allowed. True enough the doctrine 
is as old as conveyancing, that if a conveyance is bad by 
one theory it will be sustained if possible on another. See 
Chapter III. Bnt while that may obtain where merely the 
general effect of a conveyance was intended, yet where the 
question is whether one right was intended or another, the 
courts might hold that the failure to grant one could not be 
construed into another. The rights of different parties might 
depend upon it. And while a bad easement might be held a 
good covenant without injustice, as a covenant being only for 
privies in estate would extend to fewer parties than an ease- 
ment, yet certainly it would be unjust to hold a bad covenant 
a good easement, as an easement would not be limited in its 
operations to privies but would extend to all holders of the 
land. But the whole ground is dangerous. We have seen 
how the court in Roach v. Wadham, 6 East 289 (stated in 
Chapter VII), held that certain acts of a grantor constituted 
an appointment and not a grant, so l^at a covenant could 
not possibly run to the appointee, when it might have been 
held to run to the grantee ; and while that is not exactly in 
point, yet the decision resulted in relieving an assign of a 
covenant obligation where assigns were named as intended to 
be bound. Moreover, the construction may not be always 
the direct cause of the subjection or non-subjection to liabil- 
ity. If the right conferred is an easement, then its rights 
may be abated by inconsistent user regulated by one clause of 
the Statute of Limitations; if it be a covenant, then the effect 
of its breach will be regulated usually by another clause of 
the Statute of Limitations, Again the method of execution 
may have an important effect. If an easement, unless a 
right of way of necessity (on the requirements of which some 
work on easements may be examined), it must be signed by 
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the peraon granting. If a covenant, the additional reqaire- 
ment is found (aee Chapter IX, Sec. 2) that a grant must 
pass between the parties. 

It is therefore apparent that the conveyancer and the inter- 
preter must be careful aa to whether an eaeement or a cove- 
nant waa conferred. When it is once clear what right has 
been conferred there is nothing to be learned about the run- 
ning in law courts of covenants for ways or parks which is 
not true of all running covenants. For the requisites refer- 
ence may be had to the various sections of Chapter IX. And 
as they are in form restrictive covenants, and in essence 
capable of being equitable easements, they will probably be 
recognized as running at least in equity in all Common Law 
jurisdictions. Their characteristics as rights in equity are 
postponed until the next chapter, and as the reader will sur- 
mise, they give less trouble in equity than any other cove- 
nants. When formal requisites are eliminated, and the class 
affected by the obligation limited to those who have notice of 
it, as must be the case if the right be imperfectly conferred, 
it makes little difference whether the right is called a cove- 
nant or an easement. 

Attention will be called to the frequent recognition of the 
running of these covenants as covenants in America, and the 
reader may then pass to the class of covenants to be discussed 
in the next section. 

Covenants or stipulations for ways were recognized as run- 
ning in Dailey v. Beck, 4 Clark (Pa.) 58 j Avery v. N. T. 
Cent. Ry. Co., 106 N. T. 142; Baltimore v. White, 62 Md. 
362 ; Brew v. Vandeman, 6 Heiakell 433 ; Gibson v. Porter, 
15 S. W. Eep. 871 (Ky.). Covenants to leave ground open 
were recognized in Hills v. Miller, 3 Paige 254, and Water- 
town V, Cohen, 4 Paige 510. 
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It is very common in laying out additions to the residence 
portion of cities where the houses are expected to extend the 
full width of the lots, to require by covenants that the fronts 
of houses shall not extend beyond a fixed line; and there 
seems no reason why covenants should not be used in smaller 
communities where ground is not so valuable to compel the 
owners to build up to a particular line. The purpose for the 
covenants is the same, namely to obtain a symmetry in the 
properties which adds to the beauty, and therefore to the 
value of the locality. But while covenants restraining the 
building are of most frequent occurrence, no case has pre- 
sented itself of a covenant compelling building to a line. As 
the operation in courts of law would be the same, both forms 
have been included in the subject of the section, though a 
case involving covenants compelling building up to a line 
does not seem to have been presented for litigation. In 
courts of equity, however, the operation of the two covenants 
would be different ; for a covenant compelling building to a 
line is not a covenant to be passive, whUe a covenant restrict- 
ing to a line is a covenant to be passive. If an owner should 
attempt to build back of a line up to which it was stipulated 
that he should build, a court of equity might have some diffi- 
culty in finding how to make him change it. If the house 
were once completed, the court would hardly be justified in 
making him tear it down, and of course it has no power to 
make him add to It in front; while if it were possible to 
tell beforehand that the owner was not going to build to the 
line, the mtfflt the court could do would be to enjoin him 
from building at all, which it would hardly be justified in 
doing. 
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If, on the other hand, the owner should attempt to vio- 
late a covenant restricting bis line, and should begin to bnild 
beyond it, it is apparent that the court would have no diffi- 
culty whatever in enjoining him from building to the extent 
that he should be advancing beyond the line. The reason 
of this will appear clearly in the next chapter when the 
righ'iis and powers of equity will be discussed in connection 
with all covenants. It is referred to here, only to show that 
a covenant compelling building to a line is a covenant the 
breach of which can be taken cognizance of only in a court 
of law, where the rights of the injured sound in damages; 
while the covenant restricting to a line can be regarded in law 
where its breach gives right to damages, or may be enforced 
in form in chancery as well as by injunction. 

As the former covenant apparently has not been litigated, 
no more need be said about it ; but the latter is very common, 
BO it had best be examined further. The right to restrict 
building to a line is one of the most common of the restrictive 
covenants, and in England constitutes, along with the cove- 
nants in the next section, the greater part of the subject mat- 
ter of so-called equitable easements. Ab shown in Chapter 
VII the burdens of covenants do not run at law in England 
at all, nor in the states of New Jersey and Virginia. They 
are enforced under certain conditions in equity where the 
successors have notice of them ; and the theory under which 
they have been enforced will appear in the next chapter to be 
that they confer rights similar to easements. This is thor- 
oughly apparent from the doctrine repeatedly referred to in 
this book that all covenants which run with land are in the 
nature of easements. The theory applied to restrictive cove- 
nants is that the right to compel a man to leave his land 
open to a line is an easement. And while this may be true 
in cases where by the covenant the use of the property in 
the front of each house is given to the city for parking, and 
the easement ia thus in the public ; it would seem to be untrua 
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where the purpose of the covenant is to give the adjoining 
owners a right to restrain each other to a line. Certainly 
in this case it is not one of the historical aubjects of ease- 
meut It ia not for passage, occupation, outlook, or air. 
It ia merely for an appearance of symmetry. So, too, it 
must he enforced in limine, or it is useless ; while all other 
easements are enforced otily to a reasonable d^^ee. 

The difficulty of regarding the right as an easement will 
appear more distinctly in equity where formal matters are 
largely diar^arded and the gist of the right conferred by the 
covenant is before the court for determination ; and as it has 
never been maintained that the covenant granted an easement 
binding at law, it may be doubted whether this easement is 
anything but an equity creation. Its development is an ac- 
complishment of the English courts, to take the place with 
them of the legal running covenant. By calling Testrietive 
covenants equitable easements, they secured their running, 
though the ordinary covenant they thought could not run. 
As a covenant, this particular right has not been commonly 
passed upon by courts of law. Since reparation for its breach 
ia so complete by injunction at the very outset of the build- 
ing, there has been little or no occasion to plaintiffs to await 
damage enough to warrant an action at law. 

The examinations of cases in equity are postponed for the 
next chapter, where the covenant attracts considerable at- 
tention. But in Green v. Creighton, 7 R. I. 1, and Howard 
Mfg. Co. V. Water Lot Co., 53 Ga. 689, the recognition of 
the burden of the covenant as a burden at law seems to 
have obtained. There is no reason to believe, however, that 
the covenant would not be as thoroughly recognized at law as 
any other, where the formal requisites of all covenants have 
been observed as set forth in Chapter IX. But the decisions 
may sometimes give trouble to the investigator. 

Since the American courts have not very carefully exam- 
ined the doctrine of equitable easements, they have sometimes 
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taken the stand of allowing covenantfl to nm as 1^^ cove- 
nantfl and at the same time haye impliedly denied their run- 
ning by recognizing the notion of so-called equitable ease- 
ments. Moreover, this causes in equity the extraordinary 
condition of having two ideas of the identical right, an un- 
usual lack of economy in Common Law jurisprudence. By 
recognizing the restrictive covenant as good at law, they 
recognize it aa good in equity, so that for its enforcement 
on the legal theoiy notice would not be necessary in equity ; 
while for its enforcement as an equitable easement, aa we 
shall see, notice would be necessary. 

The running of benefits has not been separately noticed 
because it was pointed out in Chapter VII that the running 
of benefits of all covenants properly created is probably recog- 
nized everywhere at law as well aa in equity. 



COVBnAITTS BXSFBCTJiro THE XIBDS Or USES OF FBOPEBTT Ut 
A. PABTIC1TI.AB LOOAUIT. 

These covenants, like those discussed in the preceding sec- 
tion which restrict building to a line, are in nature restrict- 
ive covenants, and most easily enforced by injimction in 
equity. They are all included under the English equitable 
easement Sut while one can see how a court, seeking to 
sustain a restrictive building line covenant, might be led to 
call the right to enforce the restriction an easement, it is 
difficult to find any pretense upon which to call the rights 
treated in this section easements. This class of covenants 
embraces covenants that property shall not be used for busi- 
ness purposes, covenants that some special business undesir- 
able, though not necessarily a nuisance to neighbors, shall not 
be pursued on the property, and covenants that the same 
business for which one piece of property is sold shall not be 
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allowed upon remaining property of the grantor. So, too^ 
we hear of corenante that no bouses of less than a particular 
value shall be built upon the property in question. 

It ia useless to reiterate the ordinarily accepted subjects 
of easements. That was done to some extent in the preceding 
section, and more fully treated in Chapter I and Chapter III. 
Suffice it to say that no distinctly recognized legal easement, 
executed as such, has been found conferring the rights in- 
tended to be conferred by this class of coTenants.' And 
-while they are called in England equitable easements, aa is 
explained in the next chapter, the English courts adinit that 
they cannot be perfected as legal covenants, but are fanciful 
creations of chancery. It may be well to note in passing that 
they need cause no thought as to whether they are subjects, 
of dedication. Dedication is probably limited to public or 
quasi public uses (Cf. 2 Elackstone Com. Cooley's ed., page 
35, note,), while these covenants give rights to individuals 
or some collection of individuals more or less small 

But whether regarding these rights as running covenants, 
as may be done in America generally, where the burdens of 
covenants run, or as merely equitable obligations, as is done 
even where the running of covenants is repudiated, their 
usefulness cannot be overestimated. They constitute the only- 
means by which permanent uses of property can be secured, 
and so are almost essential as a basis for the safe investment 
of large amounts of money in building in new localities. They 
secure the character of residence districts, not only by ex- 
press stipulation as to the cost of houses, but more effectually 
by agreements that no offensive industries shall be allowed 
in proximity. And while it is more difficult by agreement 
to r^ulate the locus of business, they may be very useful 

1 In UcHalion v. Wllll&mB, 79 Ala. Z8S, the asreement not to cany 
on a seneral warehouse bualneas was called an easemenL But tbs 
court relied opon EngllBh cases ot equitable eaaementa. It would 
seem, and do not dlscuBs clearly tbe subject matter of eaaementa. 
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in introducing business, to prevent profits from being de- 
stroyed bj too many bufiinesa establishments of the same 
^nd. 

It will be readily appreciated that some covenants of the 
^ind are very useful to land companies in the opening up of 
their property ; and the decisions both in England and Amer- 
ica show the great frequency of their employment. Bat it 
is no less apparent that they may be of great service to 
individual landowners in selling off part of their small prop- 
erties without injury to themselves at the same time that 
they can be used as inducements to the vendee to purchase. 

At first blush there would seem great danger of their in- 1 
discriminate and injudicious employment. But as the com- I 
mon means of enforcing them is in equity, on account of the I 
usual desire to stop their infringement in the first stage, it I 
will be realized that all equities may be considered in the! 
granting of an injunction. Moreover, if action be allowed! 
at law, damage is always to be governed by the real injuryjl 
But of this more fully in the next chapter. 

In England the use of these covenants has been very com- 
mon ; but as they are not now recognized there out of chan- 
cery, and as they constitute so large a proportion of the re- 
strictive covenants which are the only covenants recognized 
in England at all, the discussion of the English cases to- 
gether with the dtscuasion of the whole subject in equity, 
both in England and America, is postponed for the next 
chapter. 

As to their formalities, in equity, like all covenants, the 
requirements are not so explicitly followed as at law. Some- 
times, indeed, the agreement may be verbal ; or may depend 
upon some chart or plan shown to the parties to be bound at 
the time they make their purchase. The cases are taken up 
in the next chapter. But in law, there is no reason to believe 
that the formal requisites are in any way different from 
those laid down for covenants in general. So they may be 
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followed out by referring at once to the varioiiB eections of 
Chapter IX. 

The occasion for considering these covenants in courts 
of law has preBented itself more frequently, for aome rea- 
son, than was the case with the restrictire covenants discussed 
in the preceding section. In America, where most of the 
states recognize the running of the burden of covenants, as 
was seen in Chapter VII, these covenants were enforced as 
running legal obligations, and so probably binding at law, 
in Muzzarelli v. Hulshizer, 163 Pa. 643 ; Landell v. Hamil- 
ton, 175 Pa. 327; Snyder's License, 2 Pa. Dist Ct. 785; 
Norcross v. James, 140 Mass. 188 ; Post v. Weil, 115 N. Y. 
861 ; Clement v. BurtiB, 121 N. T. 708 ; Halle v. Newbold, 6» 
Md. 266; Hatcher v. Andrews, 5 Bush 561; Bobbins v. 
Webb, 68 Ala. 398 ; McMahon v. Williams, 78 Ala. 288 ; and 
Hottell V. Farmers' Protective Assn., 63 Pac. Rep. 327 
(Colo.). But in Brewer v. Marshall, 18 N. J. Eq. 837, same 
case, 19 N. J. Eq. 637, and in other cases in New Jersey it is 
held that even restrictive covenants do not bind in law courts. 
The same was decided in Tardy v. Creasy, 81 Va. 553. And 
it is probably law in Ohio and Missouri that these covenants 
do not bind at law. See Chapter VIL 
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XITTOBCBlCXirT 07 GOTEITANTB IK SQCITT AXD BQUITABLB 
SASSUENTS. 

The scope of rigbU in equity for parties to .agreementB 
ranning with land is necessarily narrower than would be the 
scope where the covenants are recognized at law. This is 
owing to the limits upon equity jurisdiction; for it has al- 
ways been the theory that a court of equity could not compel 
a delinquent to do anything which the court could not man- 
age for him in case of his ultimate refusal. Thus a contract 
for active services cannot be enforced because the court has no 
way to compel the delinquent to serve. The so-called man- 
datory injunction has been recognized in certain cases, hut 
the English courts have refused, as we shall see, to grant snch 
a remedy for the enforcing of covenants running with land. 
At the outset, then, it is evident that any covenant to do 
something, whether recognized as running at law or not, 
cannot generally be enforced in equity, for the court's lack 
of a means; so that when those covenants are imperfectly 
made, if an assignee is unwilling to carry out the agreement, 
the party who would complain is probably without a satis- 
factory remedy of any sort But if the problem of enforcing 
covenants in equity is embarrassing in jurisdictions which 
recognize the running of covenants at law, there would seem 
to be even greater difficulties where the notion has not been 
accepted that the covenant would be a good running obliga- 
tion at law. In such jurisdictions the problem for the court 
of equity is not only how to enforce the agreement which 
the parties contemplated, but what sort of agreements equi^ 
could enforce, even if it has the means to enforce any at all. 
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When the English courts decided that a covenant could 
not run with the land as a Common Law right, they at once 
limited their theory of rights in equity to such rights as 
could be enforced by injunction. They recognized what they 
conatmed to he restrictive covenants, and confined their 
recognition to them because these were the only sort of cove- 
nants which the courts thought they could enforce in specie. 
But although the English courts practically agreed to enforce 
any sort of covenant that could be enforced specifically by 
an injunction, they have never decided exactly what the 
nature of the right is that they have been enforcing. It 
is impossible to call it a covenant running with the land, 
for enforcing a restrictive covenant by injunction is simply 
granting specific performance of the covenant ; and as it has 
been assumed by those courts that the covenant is not legally 
binding upon assigns, to grant specific performance of it in 
equity as a covenant is a contradiction. The right has there- 
fore been referred to with a great deal of uncertainty, some- 
times being called a sort of equitable easement, and sometimes 
being classed as a sort of trust or a mere equitable charge. 
It would seem, however, that it cannot find shelter within 
any of these recognized classes of rights. It is not an ease- 
ment, because it is not a right against the land ; and it is not 
a right against the land, because it is assumed that it cannot 
be made an executed right against the land binding at law, 
for it cannot be granted out of the land. The English courts 
always say that it binds only holders of the land with 
notice; that is to say, like all rights in equity, it is a right 
in personam, not a right in rem. 

Moreover, it may be noted that many of the rights con- 
ferred by these restrictive covenants have never Jieen thought 
capable of being subjects of easements; for instance a cove- 
nant not to put a particular sort of building on a certain lot. 
And while some restrictive covenant have conferred rights 
very similar to easements, such may well be taken in equity 
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as eaaements at once; aa covenants to leave waja or plots of 
ground open for passing or for recreation purposes. 

Nor may the right be well classed as a trust. If it were 
a trust, by assumption it would be something separate and 
distinct, capable of being held. In order to a trust, there 
must be a res, something held in trust, which one party 
holds as conceivable property, for the benefit in equity of 
someone else. But in the case of a covenant in equity, there 
is no res, for the land is not held to the benefit of the cove- 
nantee, and the restriction or servitude is not property in 
the hands of the owner of the land subject to it. The utmost 
that can be conceived is the abstraction of the easement or 
negative right as a privily, but as the legal ownership of it 
must be recognized in some one, and as the covenantee, by 
hypothesis, is not the owner in law, then the legal owner 
must be the owner of the land out of which it comes. But 
the owner of the land cannot be conceived as owning a sep- 
arate servitude in his own land ; so the servitude cannot be 
said to exist as a thing. 

The nearest thing in law to the recognition of such separa- 
tion of title is probably the separation of title in land held 
as in common. A can own land in entirety, but hold an 
undivided half as his own, and an undivided half in trust for 
B. But it is evident that such a case is different from the 
incorporeal charge, because the Common Law recognizes in 
tenure in common two or more separate corporeal objects 
of property as actually exist«nt, though concrete; whereas 
easements or servitudes, though conceived as separable, are 
not recognized by the Common Law until actually separated 
in title, for they are never corporeally separable from the 
land out of which they arise. More concisely, the owner of 
land In law may always be conceived as the owner of two 
halves of the land, but the owner of the land may never be 
conceived as the owner of the land and the owner of a servi- 
tude against the land at the same time. Such is a peculiarity 
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of Common Law that while the lawyers couceired a servi- 
tude as property for certain purposes, tbej did not conceive 
it as property for all purposes; they would not go full 
length. This matter is made clearer in the third chapter of 
this essay. 

But, though the covenant be not a trust, it is not yet proven, 
not to be a sort of equitable charge, as a rent charge or an 
equitable easement properly speaking. If there is such a. 
thing SB an equitable charge which cannot be made & legal 
charge, then such a conception of covenants is possible. 
Equitable rentKiharges and equitable easements in general 
are merely due to a recognition of rights which were never 
completed at law ; and while not in any sense troats, as has 
just been seen, they are enforceable in equity because grant- 
able at law, and because as a last resort a court of equity can 
imprison the delinquent until be consents to complete the 
legal title by a conveyance good in law. Undoubtedly this 
is the theory upon which principles of equity are based for 
the specific enforcement of all trusts and contracts. Equity 
will complete any rights which were left imperfect at law, 
and it is believed that this is the limit of equity's remedial 
jurisdiction. An apparent exception is the method of enforc- 
ing express trusts ; for in case of the trustee's failure to carry 
out the trust, equity will appoint a new trustee. But while 
the various rights against the trustee are not merely rights 
incomplete at law, they are rights which could be perfected 
at law, by ultimately compelling the trustee to convey the 
trust to another, or to reconvey it to the grantor or his heirs. 

The strength of an argument in support of enforcing cove- 
nants in equity where they are not recognized at law, comes 
down, therefore, to this: Although the courts assume that 
there is no eufficient ground in the history of the Common 
Law to recognize covenants running with the land, they 
think that the usefulness of such covenants and the equity 
in them commends them as desirable. So, although a court 
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of equity cannot perfect the legal rights hj compelling the 
parties to execute a covenant which will run, yet Buoh cove- 
nants as amount to contracts not to do something on the 
land — restrictive covenants — will be specifically enforced 
where it can be accomplished by injunction, and where the 
parties were on such notice that they could have conducted 
themselves in accordance with what was expected of them 
without sufFering injustice. It now remains to be seen how 
far the courts have followed this line of suggestion and to 
what extent they*have reached this conclusion. 

Where it has been broadly stated, as in Lydick v. B. & O. 
Ry., 17 W. Vfl. 427, that whenever a covenant is such as 
could run, it will be enforced in equity though it will not run 
at law, it must be taken that in that jurisdiction covenants 
will run at law, and that the court treats that covenant as an 
equitable charge, perfectable by compelling the parties to 
execute a complete covenant 

The notion of the right in equity commonly called an 
equitable easement, while perhaps new in its application, was 
not intended to present anything more than the principles of 
equity which had been recognized ever since that branch of 
the law had been developed. The doctrine was developed in 
England in connection with a repudiation of the doctrine 
that covenants run with the land at law, and as it became at 
once useful in taking the place of that older doctrine as a 
remedy for the breach of such agreements, it became at 
once customary to r^ard it as a substitnto for any running of 
covenants at law. Thus several statements were made about 
it in later opinions which can hardly be said to be true, al- 
though, of course, they have some truth in them. Witness 
Sir George Jessel's view of a covenant in equity as either an 
extension in equity of the doctrine of Spencer's Case or an 
extension in equity of the doctrine of negative easements.' 

1 L. ft S. W. Ry. V. aomni, 20 Cti. D. 662. 
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Yet the idea was not confined to the mere running of cove- 
nants proper,for the court regarded these equitable obligations 
binding when oral as well as when written, and considered 
them rather an equitable claim upon the land. So indeed 
it may be questioned whether the principle has anything to do 
with the running of agreements at all. It is true that at first 
it seems to have been enforced as the rimning in equity of 
covenants. In Whatman v. Gibson, 9 Sim. 196, Sir John 
Leach enforced a covenant not to build an inn where the 
assign had notice, though doubting whether it would mn at 
law, and again a similar agreement was treated as a covenant 
in Mann v. Stevens, 15 Sim. 377 ; but the notion of distinct 
equity rights seemed to control the court in the Duke of Bed- 
ford V. The Trustees of the British Museum, 2 M. & K. 552, 
and Lord Brougham repudiated the doctrine of covenants 
running under any circumstances in Keppell v, Bailey, 3 
M. & K. 517. 

But the real declaration of the application of general 
principles of equity to caaea of covenants came in Tulk v. 
Moxhay, 2 Phil. 774 ; and this is always referred to as the 
foundation of the doctrine of equitable easements. It was a 
petition for an injunction to restrain the defendants from 
building on an open square. The plaintiff had sold this 
square to the defendant's assignor, who had covenanted to 
allow it to remain open and to allow the plaintiff's tenante 
the freedom of it. The defendant took title with notice of 
the covenant. The court. Lord Chancellor Cottenham, al- 
lowed the injunction. In the course of the opinion he is 
reported to have said: "It is said that the covenant, being 
one which does not run with the land, this court cannot en- 
force it ; but the question is not whether the covenant runs 
with the land, but whether a party shall be permitted to use 
the land in a manner inconsistent with the contract entered 
into by hia vendor, and with notice, of which he purchased." 
* * * "That the question does not depend upon whether 
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the covenant runs with the land, is evident from this, that if 
there was a mere agreement and no covenant, this court would 
enforce it against a parly purchasing with notice of it ; for if 
an equity is attached to the property hy the owner, no one 
purchasing with notice of that equity can stand in a different 
situation from the party from whom he purchased." 

It is very clear that Lord Cottenham thought the plaintiff 
bad a claim upon the land ; but as the Common Law effect 
of covenants is discarded, some other sort of claim must he 
meant. Of course, if the intention of the parties had been 
to throw some sort of recognizable claim upon the land, the 
purchaser with notice of this intention would he bound hy it 
But is there an instance where equity recognizes a claim 
upon land which could not have been perfected at law ? Here, 
however, it has been assumed that there could be no legal obli- 
gation upon the land, that the covenantor could not have 
bound his land by this means. His undertaking carried out 
to its fullest extent, bound merely himself; and if he did 
not also contract not to alien the land, how could his suc- 
cessor, though purchasing with full knowledge, have his con- 
science bound i To say otherwise would be to assume that 
the covenantor could have bound the land, and had failed 
to do BO, — exactly the contradictory of what was assumed. 

Eut it is said that the covenantor could have bound the 
land by an easement granted, and so any attempt at that 
would create a charge upon the land. Now a court of equity 
might very well say that if an ultimate end was intended, 
and that possible, though the means attempted be inadequate, 
that shall not bar the effect of the end, and so the easement 
shall be a charge upon the conscience of a successor. Indeed, 
it is an old doctrine in some instances at law that a convey- 
ance attempted imperfectly one way may be good by another 
which was unwittingly fulfilled. See Callard v. Callard, 
Moore 687, pi. 950, s. c Popham 47. But this view throws 
the right distinctly into the domain of easements, and it be- 
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comes necessary to limit its effect to Bucli covenants ae oonld 
be subjects of an easement While this was hardly the view 
Lord Cottenham had id mind, it is very evident that the right 
in Tulk v. Moxhay could have been the subject of an ease- 
ment, the right to keep a park unbuilt upon — for the purpose 
of passing to and fro perhaps, or to enjoy light and air. 

But though that case may be so explained, the trouble 
begins when we reach the next case of Coles v. Sims, Kay 56, 
appealed, 5 DeG. M. & G. 1, and Child v. Douglas, Kay 560, 
6 DeG. M. & G. 739, where the covenant was that buildings 
should not extend beyond a line. What here is the subject 
of the easement? The right to keep buildings up to a line! 
It would seem that it must be an easement of light and air. 
But neither the light nor the air would be materially inter- 
fered with by an encroachment of several inches, indeed, sev- 
eral feet beyond the agreed line ; and equity will not restrain 
by injunction unless the damage is clear to the plaintiff. 
Yet one foot, two feet, three feet would very materiaBy de- 
stroy the symmetry of the block, so that the covenant would 
be entirely ineffective unless enforced in limine; and the 
courts have required that the exact line be recognized. 

Again come the covenants for some peculiar restriction 
of the use of land, as in Mitchell v. Steward, 1 Eq, 541, 
where the covenant was not to erect a tavern on the land. The 
same covenant was enforced by injunction in Jay v. Kichard- 
Bon, 31 L. J. Ch. 398 ; Carter v. Williams, 9 Eq. 678 ; Sayers 
V. Collyer, 24 Ch. D. 180. So a covenant not to use the land" 
for business. Tyudall v. Castle, 1893, W. N. 40; Everett 
V. Remington, [1892], 3 CL 148. These can hardly be called 
subjects of eaaementa; and even though that view might be 
possible, that it is not the one taken was evident from Wilson 
V. Hart, L. R 1 Ch. Ap. 463. The covenant was not to erect 
a beer shop. Assigns were not mentioned in the covenant, 
and the defendant was a lessee without express notice. The 
court held that the covenant could not run to bind the land 
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as it was not bo intended, but only the use by tlie person was 
covered; yet the defendant took under such circnmstanees 
that he should have inquired into the limitations, and so was 
bound by the doctrine of Talk t. MosJiaj not to erect a beer 
house. 

It is settled, therefore, that the right extends to enforcing 
any covenant intended to limit the form of erections on the 
land either in the sort of buildings, the entire freedom from 
buildlngB, or the locality of buildings. See in addition to 
the caaeB already given, McLean v. McKay, 6 P. C, 327; 
Lord Manners v. Johnson, 1 Oh. D. 673 ; Kichards v. Kevett, 
1 Ch. D. 224; Taite v. Gosling, 11 Ch. D. 273; King v. 
DickeBon, 40 Ch. D. 596; McKenzie v. Ohilders, 48 Ch. D. 
265 ; Bowea v. Law, 9 Eq. 686 ; Harrison v. Good, 11 Eq. 
388; Kemp v. Bird, 5 Ch. D. 549, 974; Hall v. Box, 18 W. 
R 820; Russell v. Baber, 18 W. R. 1021; Renala v. Cowli- 
shftw, 9 Ch. D. 125, 11 Ch. D. 866. 

Of coarse the covenants to sell the land on certain occur- 
rences could not he theoretically objected to, as they would 
represent a clear equitable charge upon the land itself, bo as 
to necessitate ita becoming a simple trust in the hands of any 
holder with notice ; as in the case of Birmingham Canal Co. 
v. Cartwright, 11 Ch. D. 421, and L. & S. W. By. v. Gonun, 
20 Ch. B. 562, both stated above, provided, of coarse, the 
rule against perpetuities be not offended against. 

And many more covenants may be discovered which may 
be construed properly as easements. Thus in Moreland v. 
Cook, 6 Eq. 252, original owners had divided land subject to 
the agreement to maintain a seawall, and Lord Romilly al- 
lowed the assignee to bring a bill to compel another assignee 
to pay hia half of the repairs. It is probable that Lord Rom- 
illy let this run on the main principle, afterward repudiated, 
that the burden of a covenant would run with the land ; but 
as such a right to have seawalls maintained seems sometimes 
to have been acquired by prescription at Common Law (see 
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The King v. ComnuBsionerB of Sewers of Essex, 1 B. & C. 
477), there is good reason to hold it the suhject of an ease- 
ment and enforceahle ae such in equity. And so perhaps 
the court in England might treat a covenant to fence in the 
same wav. Indeed it might have heen more satisfactory if 
the courtB in establishing the theory of eqnitahle easements, 
had fortified themselves by taking Mr. Justice Holmes' the- 
ory that all covenants were hut easements, active or inactive, 
for they could then have been charges on the land. But while 
the covenant in Morland v. Cook was a covenant to repair 
the seawall, it is by no meaua certain that the English Courts 
would enforce a covenant to repair. In two Massachusetts 
cases, where the opinions were delivered by Mr. Justice 
Holmes, there was a tendency to treat an obligation to re- 
pair, like an obligation to fence, as a spurious -easement, 
Middlefield v. Knitting Co., 160 Mass. 267, and Norcroas 
T. James, 140 Mass. 188, the latter pointing out the old 
English tendency to liken repairs to estovers and other rights 
of common. 5 Rep. 24 a. b.; F. N. B. 127; Brett v. 
Cumberland, 1 Roll. Rep. 359, 360; Ewre v. Strickland, 
Cro. Jac. 240, etc, ; Hyde v. Dean of Windsor, Cro. Eliz. 
652, 553. And bo Mr. Justice Holmes, H. C. L., p. 402, 
Baya: "It has already been observed that an easement of 
fencing may he annexed to land, and it was then asked what 
was the difference in kind between a right to have another 
person build such structures, and a right to have him repair 
structures already built." 

But however the modem English Courts might acknowl- 
edge the obligation to repair a fence, they are unwilling to 
let the reason fall away and carry a covenant to repair gen- 
erally any sort of structures. Hayward v. Brunswick Build- 
ing Society, 8 Q. B. D. 403, decided that a covenant to repair 
buildings on land received charged with a ground rent, could 
not bind the assignee; for Lord Justice Brett said: "I 
think . . . that Cox v. Bishop, 8 DeG. M. & Q. 815, 3ft 



1/ Google 



KQDITT AND EQUITABLE BASEMENTS. 241 

L. J. Ch. 889, shows that a court of equity has refused to 
extend the rule of Tulk v. Moxhay in the direction con- 
tended for, and that if we decided for the plaintiff we should 
have to overrule that case," though the court was considering 
the case merely as antagonistic to the limitation to restrict- 
ive covenants, and did not refer to the idea of a spurious 
easement. And in Austerberry v. Oldham, 29 Ch. D, 750, 
the Court of Appeal held that it could not thus enforce the 
covenant to repair a road, where Lord Justice Cotton said 
of Morland v. Cook, "So although in terms it was a cove- 
nant, it was a covenant hy three parties that the expense 
should he paid out of their proportions of the land by an 
acre-scot payable thereout in the same proportions in ready 
money. That is, therefore, really a grant by each of the 
parties of a rent charge of so much money as would be 
equivalent to his proportion of the total expense of repair- 
ing the seawall." So there is very little chance to explain 
tiie anomalous equitable easement even by adopting the other 
historical theory that all covenants are easements at Com- 
mon Law. 

Of course the covenant or agreement to pay a rent charge 
would be binding upon the holder of the land with notice 
imder the ordinary principles of equity; and of the same 
nature would be the American agreement to pay half the 
cost of a party-wall. Sharp v. Cheatham, 88 Mo. 498, 
Maine v. Cumston, 98 Mass. 317.^ And, indeed, it would 
therefore make no difference whether the covenant so made 
affected the particular land or any other land of the cove- 
nantor, as he could create an equitable charge on any land. 
In Daniel v. Stepney, L. E. 7 Ex. 327, A leased coal land 
to B, who covenanted that if rent was not paid A might dis- 
train on this land or other lands of B. B sold the other lands 
to the defendant with notice of the agreement, and on B'e 

> For a full dlacuBslon ot tbla case am nupra, p. 191. 
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failure to paj the agreed rent A sought to distrain upon the 
lands in the hands of Uie defendant. On trespass hronght, 
A sought to set up the coTenaut as an equitahle plea. The 
court held that the covenant could not bind these lands, 
however it might bind the lands received from A ; but on ap- 
peal to the Exchequer Chamber, L. H. 9 Es. 185, the judg- 
ment waa very properly reveraed. 

Sut however questions involved in the cases on equitable 
easemente may trouble the student, or cause great doubt as 
to the decisions in new jurisdictions, the English Courts 
have reduced the whole matter to the question whether the 
covenant is restrictive or not If the covenant is one which 
limits the covenantor's use of his land so that a court of 
equity can enforce it by an injunction, it may be pretty well 
accepted that one can enforce his claim by the aid of the 
court. In Haywood v. Brunswick Building Society, 8 Q. B. 
D. 403, Lord Justice Brett said : "Now the equitable doc- 
trine was brought to a focus in Tulk v. Moxhay, 2 Phil. 774, 
which is the leading case on this subject It seems to me 
that that case decided that an assignee taking land subject 
to a certain class of covenants is bound by such covenants 
if he has notice of them, and that the class of covenants com- 
prehended within the rule is that covenants restricting the 
mode of using the land only will be enforced. It may be 
also, but it is not necessary to decide here that all covenants 
also which impose such a burden on the land as can be en- 
forced against the land, would be enforced. Be that as it 
may, a covenant to repair is not restrictive, and could not 
be enforced against the land; therefore auch a covenant is 
within neither rule. It is admitted that there has been no 
case in which any court has gone farther than this, and yet 
if the court would have been prepared to go further, such 
a case would have arisen." And Lord Justice Cotton said : 
"We find that they have been invariably enforced if they 
have been restrictive, and that with the exception of the cov&- 
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nauta in Cooke v. Chilcott, only restrictive covenants have 
been enforced." The court then disapproved Cooke v. Chil- 
cott. And again in Austerberry v. Oldham, 29 Ch. D. Y50, 
the question being on a covenant to maintain a road, and 
"whether the principle of Tulk v. Moxhay could be applied to 
it. Lord Justice Lindley said that after the two decisions of 
Haywood v. Brunswick Building Society, 8 Q. B. D. 403, 
and London & South Western By. Co. v. Gkinun, 20 CL D. 
562, that argument was untenable. 

The old case of Holmes v. Buckley, 1 Eq. Cas. Abr. 27, 
might be taken as the basis for another doctrine. That was 
a case where a biU to enforce the cleaning of a water course 
granted by the defendant's assignor with a covenant to 
cleanse, was allowed to the grantee's eventual assignee. The 
court held that it was a covenant running with the land on 
both sides. But of this Lord Justice Lindley said in Auster^ 
berry v. Oldham : "In the first place it is quite plain that 
there the plainUfF had a canse of action ; he was entitled 
to an injunction of some sort to restrain the defendants from 
interrupting his water course. The right of the plaintiff 
to enforce specifically the covenant to repair, or rather to 
cleanse the water conrae is obecure, and we have not got the 
decree which was pronounced; and I confess that having 
only that short note of it which is to be found in Equity 
Cases Abridged, I fail to understand the exact grounds of 
that decision, specificaUy enforcing that covenant to cleanse. 
I doubt whether it was a decision to that effect ; but the case 
is too loosely reported to be a guide on the point" 

' One of the principles proceeded upon all along was, we 
see, that there was no way in eqiiity to enforce any but a 
restrictive covenant. But even after the recognition of the 
power of the court to grant mandatory injunctions Lord Jus- 
tice Brett thought that in spite of this, to enlarge the rule 
would be to make a new equity, and that they could not do. 
Haywood v. Building Society (supra) ; and see London & 
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So. W. Ey. V. G^omm, 20 Ch. D. 562 ; Auaterberry v. Old- 
ham (supra). In Andrew v, Altken, 22 Ch. D. 218, to- 
gether with a covenant that a ground rent should issue, was 
a covenant to build houses to insure the rent, and the court 
held that probably the covenant bound the assignee to the 
extent of allowing building, but would not hold him to do the 
building himself. 

The running of the benefit of the covenant in equity, of 
course occasions no difficulty. If the burden is granted the 
person intended to take advantage of it would have rights 
aside from any notion of covenant or the legal running of 
the covenant with the land. Thus Lord Justice Selwyn said 
in Keats v, Lyon, L. R, 4 Ch. 218: "The questions which 
have arisen with respect to the devolution of the benefit of 
covenants of this kind have been decided upon similar prin- 
ciples, and equally without reference to any technical dis- 
tinctions depending upon covenant running or not running 
with the land." See also Whatman v. Gibson, 9 Sim. 196 ; 
Eenals v. Cowliahaw, 9 Ch. D. 125; Shreiber v. Creed, 10 
Sim. 9 ; Child v. Douglas, Kay 560, 5 DeG. M. & G. 739 ; Mc- 
Lean V. McKay, 5 P. C. 327 ; Lord Manners v. Johnson, 1 Ck 
D. 673 ; Taite v. Gosling, 11 Ch. D. 273 ; Tyndall v. Castle, 
1893, W. N. 40; Harrison v. Good, 11 Eq. 338; Hall v. 
Box, 18 W. B. 820. 

The American Law as to the rights and obligations in 
equity is not so clearly defined, because the rights in law 
have been so generally indorsed; and wherever the court 
would recognize the running at law, of course the covenantee 
would get rights in equity to enforce the same covenant, 
Mttzzarelli v. Hulshizer, 163 Pa. 643; Bald Eagle Valley 
By. V. Nittany Valley By., 171 Pa. 284; Avery v. By. 106 
N. T, 147; McMahon v. Williams, 79 Ala. 288. But the 
notion of equitable easements has not been uncommon, al- 
though it has not been set out with the precision found in the 
English Cases. The courts frequency speak of the ease- 
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ment as if it were a distinct easement at law, and at the 
same time do not entirely cast awaj the idea that it was a 
covenant running with the land. In Sharp v. Ropes, 110 
Mass. 381, in considering the enforcing in equity of a build- 
ing restriction the courts said : "It is undoubtedly true, and 
has often been decided, that where a tract of land is divided 
into lots, and those lota are conveyed to separate purchasers, 
subject to conditions that are of a nature to operate as in- 
ducements to the purchase, and to give to each purchaser the 
benefit of a general plan of building or occupation, so that 
each shall have attached to his own lot a right in the nature 
of an easement or incorporeal hereditament in the lots of 
the others, a right is thereby acquired by each grantee which 
he may enforce against any other grantee." 

Whether the court had in mind a fully legal easement or 
merely an equitable easement is hard to decide. 

In Mott v. Oppenheimer, 135 N. T. 312, a party-wall 
agreement was held to run with the land because so intended 
and either to constitute a Common Law obligation or a lien 
on the land. The New York court had already fully in- 
dorsed the doctrine of Tulk v. Moxhay in carefully worded 
language in Tallmadge v. East River Bank, 26 N. T. 105. 
But in Trustees of Columbia College v. Lynch, 47 How. Pr. 
(N. Y.) 273, an injunction was refused to restrain building 
on an adjoining piece of land because the covenant had not 
accompanied a grant of land, when it would be apparently 
unnecessary to prove a grant if the covenant rested upon an 
equitable charge of an easement and bad nothing to do with 
covenants running with the land. Compare also Brew, v. 
Van Deman, 6 Heisk. 433, and Martin v. Martin, 44 Kan. 
235. 

Nor does it appear that the American courts are all agreed 
in limiting the equitable doctrine of a charge to restrictive 
covenants. In Countryman v. Deck, 13 Abb. N. C. 110, the 
covenant to fence was enforced by an injunction ; and Lydick 
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T. B. & O. Ey., 17 W. Va. 427, held that the covenant to 
maintain a switch did not run at law, for want of conflidera- 
tion, but indicated that covenants parole not running at law 
might he enforced in equity if of the nature to mn. This 
discuBsion was mere dictum, however. 

Several caeee, apparently the enforcement of covenanta 
not restrictive, may he explained as merely involving equita- 
hle charges upon the land, and so clearly enforceahle. It 
must he admitted, nevertheless, that the courts have not al- 
ways clearly put them upon this satisfactory hasis. Carson 
V. Percy, 67 Miss. 97, was a case where the owner of a plan- 
tation along the Mississippi River granted the plaintiff a 
strip of it for a wharf with a covenant to deed him more if 
the part granted should cave away. The plaintiff's hill for 
specific performance was held enforceable against assignees 
with notice. It might very well be an agreement to sell on 
a certain future contingency, and so a charge upon all the 
land ; but in that sense it is surprising that the defendant did 
not set up the rule against perpetuities. The operation of 
this rule was happily avoided in Van Doren v. Robinson, 16 
N. J. Eq. 256, where the grantee of land had covenanted to 
resell to the plaintiff if she, the grantee, should cease to oc- 
cupy the land, or that her heirs or assigns should resell it 
on her death. The court held the covenant not to run with 
the land, but to hind an assignee taking with notice. The 
sale back would have to take place during or at the end of 
a life in being, and thus tiiere would not be a perpetuity. 
Similarly a mere equitable charge was involved in Nye v. 
Hoyle, 120 N. Y. 195, where the covenant to bear a share 
of the cost of repairing a dam was enforced in the form of a 
bill to have the amount due the plaintiff refunded. The 
case might well have been handled as Lord Jnstice Cotton 
handled Morland v. Cooke in Austerberry v. Oldham (su- 
pra). 

Of course this applies, too, with full strength to party- 
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-wall burdens and perhaps to covenants for fencing, as has 
been suggested above. Martin v. Martin, 44 Kan. 295, also 
must have been so regarded bj the courts. A son on taking 
land from his father agreed that his father should receive 
support. The court of equity said it was a "covenant run- 
ning with tJie land," a "condition aubsequent," &c., but 
clearly all that was meant was that it was a charge for sup- 
port upon the land. A similar conclusion was reached in 
Goudy v. Goudy, Wright (Ohio) 410; but apparently con- 
trary decisions are Harkins v. Doran, 15 AtL Eep. 928 
(Pa.), and Divan v. Loomis, 68 Wis. 180. 

In Bald Eagle Valley Co. v. Nittany Valley Co., 171 Pa. 
284, a different principle was involved. There a land com- 
pany had covenanted to give the plaintiff railway all the 
land company's trafSc, and the land company having as- 
signed, an agreement was made by the assignee with the de- 
fendant railway company to build another road, but an 
injunction restrained this railway from doing so. As the 
covenant could hardly be either a chai^ upon the land or a 
restriction, the court had to discuss the sole question whether 
the covenant would run, and the equity question was merely 
the right to prevent a stranger from interfering with it^ an 
entirely different matter. 

But on the whole, it may be said that the English notion 
of restrictive covenants as equitable easements has been very 
generally accepted in America as a theory independent of the 
legal notion of the covenant running with the land ; and it is 
often enforced in jurisdictions which allow the legal run- 
ning of covenants at the same time. McMahon v. Williams^ 
79 Ala. 288; Mithoff v. Hughes, B O. C. C. 120; Clark v. 
Martin, 49 Pa. 289; Muzzarelli v. Hulshizer, 163 Pa. 643; 
Landell v. Hamilton, 171 Pa. 327 ; Hills v. Miller, 3 Paige 
254; Winfield v. Henning, 21 N. J. Eq. 188; Kirkpatrick 
V. Peshine, 24 N. J. Eq. 206 ; Lewis v. Gollner, 129 N. Y. 
227 ; Bradley v. Walker, 14 N. T. Supp. 315 ; Post v. Weil, 
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" 115 N. T. 361 ; Kaynor v. Lyon, 46 Hun 227 ; Watertown 
T. Cowen, 4 Paige 510; Dexter v. Beard, 7 N. Y. Supp. 11; 
Haynes v. Ry., 38 Hun 17 ; Trustees of Columbia College 
V. Lynch, 47 How. Pr. 273 ; Coudert v. Sayre, 19 Atl. Rep. 
190 (N. J.); Coughlin v. Barker, 46 Mo. App. 54; Degray 
V. Monmouth Beach Club House Co., 50 N. J. Eq. 329 ; 
Bricker v. Grover, 10 Phila. 91 ; Clement v. Putnam, 68 Vt. 
286 ; Parker v. Nightingale, 6 Allen 341. But in Tardy 
v. Creasy, 81 Va. 653, the court refused to enforce a re- 
strictive covenant, assigning among other reasons that no 
charge could be enforced in equity which could not be made 
the subject of a grant at law. The force of this conclusion 
does not seem to have struck any other court, 

An extreme case of restrictive covenants is Hodge v, Sloan, 
107 N. Y. 244, where the covenant not to sell sand was en- 
forced by an injunction. But a similar covenant was disre- 
garded in Brewer v. Marshall, 18 N. J. Eq. 337, and 19 N. 
J. Eq. 537, and in Kettle Kiver Ry. v. Eastern By., 41 Minn. 
461; so that it may well be added that a mere restrictive 
covenant is not enough in itself to run. Like every other 
covenant it must touch or concern the land. In Brewer v. 
Marshall the court say that a covenant to run must be for 
something on the land or concerning the land ; and in Kettle 
River Ry. v. Eastern Ry. it is said that while equity would 
sometimes enforce what the law would not, equity would 
enforce only covenants that related to the land. 

In regard to naming the successors of parties to an agree- 
ment constituting an equitable easement, it may be said that 
whatever idea may be accepted at law as to the full binding 
effect of the instrument which creates the covenant, and the 
necessity to name the parties who are to be affected by it, 
in equity it is universally recognized as enough to indicate 
a clear intention to charge the property whether orally or by 
instrument; and the court will determine who are to take 
advantage of it according to the implied intent of the par- 
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ties. In Tulk v. Moxhay Lord Cottenbam said he would 
enforce the agreement whether parole or under seal, and it 
was 80 clearly espressed by all hia aucceasors. Vice-Chan- 
«ellor Hall, in Benals v. Cowlishaw, 9 Ch. D. 135, said 
"this right exists not only where the aeveral parties execute 
a mutual deed of covenant, but wherever a mutual contract 
can be clearly established." "And such covenant need not 
be express, but may be collected from the transaction of sale 
and purchase." In Peck v. Conway, 119 Mass. 546, the 
agreement was only a plan showed to the purcbasera and 
marking off building restrictiona ; and for other instances 
Bee Atlantic Dock Co. v. Leavitt, 50 Barb. 135; Parker v. 
Nightingale, 6 Allen 341 ; Bimson v. Bultman, 3 App. Div. 
(If. Y.) 198; Hall v. Geyer, 14 O. C. C. 229. 

Nor need the agreement be a part of the transaction of 
conveyance. A development of the dieory consequent upon 
its resting upon equity principles only is that the agreement 
has been often merely collateral. Carter v. Williams, 9 Eq. 
678 ; Hills v. Miller, 3 Paige 254 ; Watertown v. Cowen, 4 
Paige 510; Lydick v. B. & O. Ry., 17 W. Va. 427. But it 
must always be clear that the obligation was intended to be 
for the benefit of aubeequent purchasers on the one hand, 
or to bind assigns on the other hand; Badger v. Boardman, 
16 Gray 559 ; Jewell v. Lee, 14 Allen 145 ; Skinner v. Shep- 
ard, 130 Mass. 180; and for this all the circumstances will 
have to be considered. Shreiber v. Creed, 10 Sim. 9 ; Keats 
v. Lyon, L. E. 4 Ch. 218. So several cases on party-wall 
agreements limit the obligation to the original parties, as it 
seemed so intended. Scott v. McMillan, 76 N. Y. 141. Wil- 
son V. Hart, 1 Ch. 463, seems, therefore, a curious decision. 
A vendee covenanted not to erect a beer shop, and the court 
held that it was not intended to bind the land, but was merely 
personal ; yet it was held that a lessee with notice was bound 
to observe the agreement. 

So if a collateral agreement can rmi if intended to do so, 
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since the equitable notion involveB none of the technicalities 
of the oM law, it would seem unnecessary that any land 
should pass between the contracting parties ; for any owner 
of land can contract so as to charge it in eqnity with the 
obligation usually embraced in the covenants. The English 
courts have given us no discussion of this so far; but it 
seems to have been endorsed in America. Thus it veiy often 
happens that the vendor of land exacts building restrictions 
of a vendee of his lots without inserting any similar agree- 
ment for himself as to the remainder of the land. The ven- 
dees would not, therefore, be within the technical running 
of the covenants ae to each other ; but it is generally very clear 
that the vendor intended every vendee to have the benefit of 
the restriction, for it is rarely contemplated that the vendor, 
usually a land company, shall retain any of the .lots what- 
ever. So if the vendees respectively cannot enforce the re- 
striction, it might in time be unenforceable entirely. That 
this would be the result was decided in Dana v. Wentwortb, 
111 Mass. 291. There "the owner of a parcel of land bound- 
ing on a street conveyed it by a deed with a condition that 
the grantee or bis heirs or assigns, should not build on the 
land within eight feet of the street. The grantee conveyed 
the land in several lots. It was held that the grantor could 
not maintain a bill in equity, for the benefit of the owners 
of some of t^ese lots to restrain the owner of another from 
violating the condition, in the absence of evidence that the 
condition was imposed as part of a general plan for the 
benefit of the land granted, and of other land on die street.* 
This contingency was in the mind of the court in Tallmadge 
V. East Eiver Bank, 26 N. Y. 105. Sunderland, J., said: 
"It is probable that the equity arising from the circumstances 
and assurances under which the lots were sold , . , was 
mutual . . . and hence, that it would be easy to show 

1 The abstract of this case is taken trom the second volume of 
Ur. John C. Gray's Cases on Property, p. 60S, note. 
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that the equity was mutual as between his gTant«ea, without 
regard to priority of conveyances, so that the equity would 
or might exist in favor of a Bubsequent grantee against a 
prior grantee, as well as in favor of a prior grantee against a 
subsequent grantee ; but it is unnecessary in this case to ex- 
amine or decide that question." See also Parker v. Night- 
ingale, 8 Allen 341; Jeffries v. Jeffries, 117 Mass. 184; 
Tobey v. Moore, 130 Mass. 448 ; Barron v. Richard, 8 Paige 
351. 

The difficulty in these land company cases was rather 
violently avoided in Bimson v. Bultman, 3 App. Div. (K. 
T.) 198, by deciding that the oral imposition of a restric- 
tion upon any one purchaser implied a similar restriction 
upon the remaining land, so the case of one purchaser being 
restricted without all others being so was not likely to arise. 
Whether suqh an implication could be made, however, when 
the restriction against the purchaser was in writing, may 
well be doubted, for though not contradicting the writing, it 
would be violently adding to it But in Jewell v. Lee, 14 
Allen 145, the Massachusetts court seemed to think that no 
restrictive covenant could be enforced unless the benefits 
were reciprocal. But the strongest decision that the benefits 
need not be confined in equity to those in succession from the 
covenantee after the creation of the agreement, is Wlngfield 
V. Henning, 21 N. J. Eq. 188. The facts were the same as 
in Dana v. Wentworth (supra) ; but one of the subgrantees 
sought to enforce the restriction against another. The court 
very properly allowed the plaintiff his injunction, saying: 
"An action at law could not be maintained by the complain- 
ant against the defendant on such a covenant. But in equity 
their position is different. Both the parties are bound to 
the grantors in the Coles deed to keep the front free from 
buildings; each is subject to the easement over hia lot in 
favor of those subsequently deriving title from Coles, and 
each is equitably and justly entitled to the advantage which 
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the obaerrance of thie etipulation by liia neighbor maj be 
to him. ... It seems equitable that the court should, at 
his instance, compel the observaDce of this covenant." Coles 
was the original grantor; and all had notice. 

These cases would seem to furnish ground enough to say 
that no transfer need exist between the original parties to the 
agreement if it is clear that they intended to charge the landa 
for their successors; and if that proposition is established, 
since one can charge in equity after acquired lands as well 
as presently owned lands, it would seem unnecessary that the 
covenantor should own any land at the time of his cove- 
nant. He could charge any future possessions he might have, 
and they would be equitably bound when they should come 
into his hands. The covenant has thus been assimilated to 
an equitable mortgage on future acquired property. This 
was done in Lewis v. Gollner, 129 N. Y. 227. G had a 
contract for a lot, and was to put up a flat upon it, when the 
plaintiff bought his contract from him, G agreeing that he 
would not erect any flats in the plaintiff's immediate neigh- 
borhood. This contract seems to have been by parole. Later 
G bought another plot of ground near by and began the erec- 
tion of a flat, but sold it to his wife with notice, and continued 
to operate for her. The plaintiff was allowed to enjoin her 
from building a flat. The court held the contract merely 
personal, but one that attached to the land as an equitable 
right as soon as the land was bought, so that it ceased to be 
merely personal because it was intended to affect the use 
and occupation of after-acquired land in that ueighborhood ; 
and though the contract might remain personal, the contract 
equity followed the land into the hands of a purchaser with 
full knowledge of the facts.* 

I It was similarly beld In Nat. Bk. of Dover v. Segur, 39 N. J. L. 
173, that the beaeflt of a covenant ran at law when executed before 
the land passed. In N. J. burdens of covenants do not run at law. 
See Supra, Ch. VII. 

In the consideration of the nature of an equitable restrictive 
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Of course it is not necesaary that the equitable right orig- 
inally created should be referred to as a renewed contract in 
each reaseignment. If the various parties taking have notice 
of the circumstancee the rights derived from the first con- 
veyance can he enforced. King v. Dickeson, 40 Ch. D. 596 ; 
Winfield v. Henning, 21 N. J. Eq. 188. It would therefore 
follow that it is immaterial whether notice come from the 
grantor or from extraneous sources. 

But how about the rights of a new assignee purchasing 
with notice from an assignee who held without notice of the 
burden or benefit ? This can best be answered after a fuller 
consideration of the whole matter of notice. 

In Keppell v. Bailey, 2 M. & £. 517, the first case which 
fully repudiated the running of covenants at law, Lord 
Brougham, L. C, said that notice to the assignee would be 
immaterial; for to allow notice to continue the covenant 
would be giving effect to a covenant for whose breach no 
damages could be recovered. It is evident that Lord 
Brougham had in mind the common covenant which was 
either merely personal or ran with the land. It was complete 
in itself, and could be regarded as nothing else, being in- 
capable rjf conversion into a different legal charge as an ease- 
ment, or a grant; and as was seen above, Lord Brougham 
was perfectly right' He had decided that the covenant 
was no legal charge, and he did not see how there could be 

coTenant, some doubt maj arise as to whetber It can be an 
encumbrance upon title. Undoubtedlr If tbere 1b no notice of 
It, It has no effect, eo It could be no encumbrance. But In 
caaea where A contracts to buy land of B, but flnde out the reetrlc- 
tlon before tie receives title, there ft would seem that the reEtrlctlon 
would affect him If he received title, so he could probably resist a 
hill for specific performance by setting up an encumbrance. Compare 
Halle T. Newbold. 69 Hd. 266. 

1 In Tardy v. Creasy, 81 Va. 663, It was stated as the view of tha 
court, one Judge dissenting, that these restrictive covenants could not 
be enforced In eaulty, as nothing could be a charge In equity which 
could not be perfected at law. 
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an equitable charge if a legal charge wbb impossible. But 
his HucceBsora thought otherwise. Accordingly Lord Cotten- 
ham, in Tulk v. Moxhay, 2 Phil. 774, disapproved the con- 
clusion of Lord Brougham, though evidently failing to notice 
clearly Lord Brougham's meaning, and so laid down the 
doctrine that the covenant could be an equitable charge ; and 
for this of course notice was a necessity. 

Again the action in Keppel v. Sailey, like most of the oc- 
casions on which the question arose in equity, was a petition 
for an injunction; and tbe law at the time in England, and 
indeed the history of the law of injunctions was that no 
permanent injunction could be granted without an action 
having been brought first at law; and by hypothesis this 
could not be done as the covenant would not be cause of action 
at law. It is strange that this point did not cause comment 
by Lord Cottenham in Tulk v. Moxhay, especially as Lord 
Brougham had indicated that the claim in Keppell v. Bailey, 
if allowed, would preserve that for which no damage could 
be gained at law. 

After Tulk v. Moxhay, then, the whole matter is treated 
as an equitable charge governed by the rules of equity in 
connection with charges and trusts; and the rights and lia- 
bilities are the rights and liabilities of volunteers or pur- 
chasers and holders with or without notice. It is of course 
not intended here either to summarize or explain those rights 
and obligations. For that reference must be had to author- 
itative works upon equity and trusts. It suffices for the 
present purpose merely to prove that such notice is necessary 
for an assignee to be held in equity to the burdens of the 
assignor. Whatman v. Gibson, 9 Sim. 196; Mann v. Ste- 
vens, 15 Sim. 877; Tulk v. Moxhay, 2 Phil. 774; Cooke v. 
Chilcott, 3 Ch. D. 694; Coles v. Sims, Kay 56, 5 De(J. M. & 
G. 1, 23 L. J. Ch. 37, 258 ; Wilson v. Hart, 1 Ch. 463 ; C&t- 
ter v. Williams, 9 Eq. 678 ; Richards v. Eevett, 7 Ch. D. 
224; Taite v. Gosling, 11 Ch. D. 421; Eenals v. Cowlishaw, 
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S Ch. D. 125, 11 idem 866; King v. Dickeson, 40 Ch. D. 
596; McKenzie v. Childera, 48 Ch. D. 265; Tyndall v. 
Castle, 18B3, Wkly. N. 40; Everett v. Remington, [1892], 3 
Ch. 148; Bowes v. Law, 9 Eq. 636; Hall v. Bos, 18 W. B. 
820; Harrison v. Good, 11 Eq. 838; MithofE v. Hughes, 5 
Ohio C. C. 120; Ky. v. Boaworth, 41 Ohio St 81; Carson 
v. Percy, 57 Miss. 97 ; Kirkpatrick v. Peahine, 24 N. J. Eq. 
206 ; Yandoreu v. Kohinsou, 16 N. J. Eq. 256 ; Talhnadge 
v. East River Bank, 26 N. Y. 106 ; Lewis v. Gollner, 129 K. 
T. 227; Bradley v. Walker, 14 N. T. Supp. 816; Eitzman 
V. Spencer, B Pa. DiaL Ct. 224 ; Richardson v. Tobey, 121 
Maas. 457; Hall v. Newbold, 69 Md. 265 ; Coughlin v. Bar- 
ker, 46 Mo. App. S4; Heidom v. Wright, 6 Ohio Dec. 815; 
Bricker v. Grover, 10 Phila. 91. 

In American courts which recognize the running of the 
burden of the covenant at law, the equity question could arise 
only where the agreement was by parole and of auch a nature 
aa not to bind the assign anyway at law. Where it would 
bind at law of courae notice would not he necessary to make 
it binding in equity. One or two cases have been so worded 
aa to imply a necessity for notice of the burden to have it 
run at law. Ritzman v. Spencer, 6 Fa. Diat Ct 224; 
Standiah v. Lawrence, 111 Mass. Ill (semble). But it is 
believed that the idea arose from confusion. It would cer- 
tainly seem that such a notion is not to be supported. 

But notice is not always necessarily express. Any cir- 
cumstance which puts the defendant reasonably in default 
for not having examined the state of the property, might 
give him conatmctive notice of aoch an obligation or re- 
striction as is included in the covenant; and he ia held 
equally bound to observe it. Wilson v. Hart, 1 Ch. 468. 

So even if the covenant be held merely a personal one, as 
the covenant to reaeU on the grantee's ceasing to occupy, 
Vandoren v. Robinson, 16 N. J. Eq. 256. But in the ab- 
sence of a recorded deed, the mere occupation of proper^- 
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will not give notice of an nnusual burden, as the burden of 
fencing. Ry. v. Bosworth, 46 Ohio St 81. So it has been 
several times held that one has constructive notice of any 
restriction contained in any deed through which he claims 
titla Peck v. Conway, 119 Mass. 546; Poage v. Wabash. 
Ry., 24 Mo. App. 199; Brewer v. Marshall, 19 N. J. Eq. 
537 ; Heidom v. Wright, 6 Ohio Dec. 315. In the abeenoe 
of registration such a oonelueion seems somewhat strong, 
however. It is very rare that the agreement or stipulation 
is not inserted in the first deed made subject to it; so the 
proposition amounts to saying that the burden of any re- 
strictive covenant or stipulation will run, whether the as- 
signee has notice or not, merely because it was in some remote 
deed to the property. That destroys the whole notion of 
equitable claims and is probably very foreign to the ideaa 
of those judges who established the first conception of the 
right 

But all questions of implied notice are of little im- 
portance compared with the question how far the registra- 
tion statutes in America have eliminated entirely the matter 
of notice in equitable easements. If the registration of a 
deed causes notice to all subsequent purchasers of the cove- 
nants it contains, as well as of the actual existence of the 
deed, — as, indeed, is probably law under most of the regis- 
tration statutes : Richardson v. Tobey, 121 Mass, 457 ; Nor- 
fleet v. Cromwell, 64 N. C. 1, — then the result is that an 
equitable easement, by means of the record, is the same as a 
covenant which runs with land at law. How far-reaching 
this would be, the courts will have to determine, as they 
have not done so hitherto. 

To recur, then, to the obligation of the person who has 
notice taking from one who received without notice. The 
person who receives without notice is found to hold abso- 
lutely free of obligation either upon the land or upon hia 
conscience, and there can be no gainsaying that he is pre- 
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Bumed to have paid the value of the property. To bold, then, 
that one who happens to have notice cannot receive the title 
free from him, would be to limit that vendor's free use of the 
property, as he could hardly get full value. It is therefore 
believed that after the title ia once held free from equities no 
equities can again revive, unless, indeed, it be repurchased 
by some prior fraudulent vendor. See Ames' Cases cm 
Trusts, 2 ed., p. 286, note. 

But on the side of the beneficiary the same reasoning does 
not apply. It has been stated by some judges that the per- 
sons benefited must have notice of the benefits of the cove- 
nant. , Probably the first party must have notice, or there 
will be no agreement to start; but when once begun, why 
should his assignee have to receive notice at the time of as- 
signment in order to have the benefits of the charge ? It baa 
been frequently said that purchasers are presumed to have 
regarded the covenant as part of the inducement to invest. 
Tallmadge v. East Kiver Bank, 26 N. T. 105 ; DeGray v. 
Monmouth Beach Club House Co., 50 N. J. Eq. 329. But 
if the charge is entirely a matter of intention by the cove- 
nantor, and the benefit runs or not as he had intended, as 
we have seen, why should an assignee's knowledge or ig- 
norance be material ? The grantor who assigns to him can- 
not retain the benefit, for the covenantor did not intend him 
to have the benefit of the covenant except during his holding 
of the benefited land. Moreover, it would not seem impor- 
tant if one assign remained entirely ignorant of his benefits 
during his whole period of holding, and his assign first dis- 
covered the prior right. There would seem no reason why 
he should not enforce it. 

But a different form of the question arises in considering 
whether the covenant can be extinguished before an assign 
has notice or before it reaches him. The point arises in the 
power of a land company to release business restrictions 
after having sold parts of the land for the benefit of which 
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the restriction was impoeed. Of course this would not afiect 
agreements -which run with the laud at law aa In Kaynor v. 
Lyon, 46 Hon 227. But in Keats v. Lyon, 4 Ch. 218, the 
facts arose In England where the covenant at law would be 
impossible. Yet the court treated It aa a matter of inten- 
tion, and ao we have no decision on the point whether the 
equity could he released as to those assignees who had no 
notice. The principle, however, would seem to be that the 
agreement is a contract by which the covenantor undertakes 
to chai^ hia land for the benefit of the other party or the 
other party's assigns. The contract can be destroyed, of 
course, whenever the parties to it shall desire ; and all future 
rights can be cut off. Lydick v. Ey., 17 W. Va. 427. But 
the covenantor haa already charged the property for those 
to whom the covenantee has already aaaigned ; and this being 
complete in equity, would seem irrevocable, just as a trust 
is irrevocable when completely declared whether the cestui 
has notice of it or not' That the equity claim cannot be 
destroyed where there ia notice to thoae who have already 
purchased, see Coudert V. Sayre, 19 Atl. Rep. 190 (N. J.). 
This working similarity to the law of trusts on the benefit 
as well as tiie burden aide of covenanta ia therefore ap- 
parent. 

On this principle of trusts and equitable chaises the 
beneficiaries get their claim directly against the covenantor 
by the nature of the original agreement, and do not at all 
claim through the contractual relation between the original 
parties, although that gave rise to the beneficiaries' rights. 
It will be noted that no difficulty presents itself in equity 
upon the interpretation and analysis of the covenants them- 
selves. It would seem to follow from the language of de- 
cisions in the Engliah courts that this was their view of the 
notion of equitable easements. It ia at first natural to con- 
sider the rights as arising entirely from the contract itself, 

1 See cases collected In Ames' Cases on Trusts, 2d ed., p. 833. 
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and thua to hold the covenantee aa trustee of the claim for 
hie Bubsequent assigns. That a cestui in fact has the right 
in equity to enforce by injunction the covenant with hia 
trustee was decided in Eagle Valley Ry. v. Nittany Valley 
By., 171 Fa. 284. But an extension and multiplication of 
truats along that line is both unnecessary and likely to give 
rise to difficulties as involved aa the analyaia of the rights of 
parties to parole agreements at law. 

Considering, then, that these peculiar righta in equity 
exiat, it must be asked again how thoroughly they may be 
enforced by the courts. Where the charge is the obligation 
to pay money, of course there is no reason why it should not 
be enforced to the full extent ; and it seema that this ia the 
law. Such are the cases of party-wall agreements, where the 
charge is for an express sum; and some courts have gone so 
far as to allow the action for that in contract as a liquidated 
claim at law. See Maine v. Cumston, 98 Mass. 317, and 
compare Standish v. Lawrence, 111 Mass. Ill; Joy v. Bos- 
ton Penny Savings Bank, 115 Mass. 60. But when the sub- 
ject is a real easement it wouJd ordinarily be questioned 
whether the defendant had really entrenched upon the plain- 
tiff's easement, and whether equity would grant relief. In 
Hills V. Miller, 3 Paige 254, however, the court held that aa 
there was an easement, the court would enforce the right 
though the plaintiff was unreasonable. Whether such strict 
enforcement would always be granted may well be doubted. 
In Clark v. Martin, 49 Fa. 289, abatement of a building 
erected beyond the agreed line waa ordered, though admit- 
tedly harsh ; but in that case the building was entirely erected 
in disregard of the motion to enjoin already made. 

But the chief interest arises in connection with restrictive 
covenants purely, after circumstances have arisen so as to 
make their enforcement exceedingly harsh. Such is the situ- 
ation which led the Fennsylvania court to hold that the 
running of the covenant depends entirely upon the intention 
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of the parties even as to the time that it ia to run ; and that 
equity will not presume that it was the intention that the 
property should be burdened long after the usefulness had 
ended. Landell v. Hamilton, 175 Pa. 327. That such an, 
intention is possible, is to be admitted, and that it is emi- 
nently desirable that it be discovered, cannot be doubted. 
Indeed, it would not be unwise always to insert some clear 
expression of intention in every restrictive agreement. But 
it is exceedingly probable that such an intention wouJd ordi- 
narily be a judge-made contract for the parties. The parties 
ordinarily have no intention on the subject; and from the 
circumstances which give rise to the covenant any intention 
that exists would probably be that it should run in per- 
petnum. 

But even at best, the intention only partially relievea mat- 
ters; for often before the usefulness to the covenantee haa 
expired, the burden to the covenantor is out of proportion. 
Yet the court in Landell y. Hamilton was compelled to Bij : 
"Where the restriction, notwithstanding the change of use of 
lands and buildings, still is of substantial value to the domi- 
nant lot, equity will restrain its violation, where relief is 
promptly sought," 

On the whole, therefore, the safer method would seem to 
be to eliminate intention entirely and treat the whole ques- 
tion aa a matter of equity jurisdiction. Where the breach 
would injure the plaintiff materially, and the agreement does 
not cause imreasonable restrictions under an enhanced bur^ 
den to the defendant, equity would be but fulfilling its duty 
to enforce the agreement. But where conditions have so 
changed since the creation of the covenant that the damage 
to the servient tenement would be out of all proportion to 
what it had formerly been, or to the benefit to the dominant 
tenement, it would seem a distortion of the office of equity 
to aid in imposing such injustice. The learned judge in 
Landell v. Hamilton, 175 Pa. 327, continuing on this ground. 
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said: "There may, and doubtless will occur cases where 
the restriction has ceased to be of any advantage. In such 
cases equity will not interpose and retard improvements, 
simply to sustain the literal observance of a condition or 
covenant" In Sayera v. Collyer, 24 Ch. D. 180, a restrict- 
ive covenant was not enforced because it would be inequitable 
to do so under the changed condition of circumstances. And 
in Knight v. Simmonds, [1896], 2 Ch. 294, the court held 
that a covenant would not be enforced when its purpose no 
longer survives. See also Dvke of Bedford v. Trustees of 
British Museum, 2 M. & K. 652; Coughlin v. Barker, 43 
Mo. App. 54 ; Coudert v. Sayre, 19 AtL Kep. 190 (N. J.) j 
Trustees of Columbia College v. Thatcher, 87 N. Y. 311. 

Again the plaintiff must use due diligence in bringing his 
cause before the court. If his tardiness amounts to laches, 
he will be put out of court as in other claims in equity. 
Sayers v. Collyer, 28 Ch. D. 103 ; Landell v. Hamilton (su- 
pra) ; VanDoren v. Robinson, 16 N. J. Eq. 256. For these 
questions it is enough to suggest the rights discovered by the 
courts in l^e cases. For their elaboration it is of course nec- 
essary to refer at once to works on equity jurisdiction from 
whose realm the essayist would here studiously refrain. 

And in conclusion let it be said that wherever the theory 
of equitable easemeuts has become established, and when- 
ever in a new jurisdiction an advocate shall assume the re- 
sponsibility to recommend it to the courts, it must be 
recognized as necessary that it be considered and argued only 
upon well-known principles of equity entirely apart from 
the Common Law, or the law will become so confused as to 
be more inextricable than any other question in the local 
law. 
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OP OiaXTZD MATTERS, AITD OOHCLUDIirO BUQOE8TI0ITS. 

It is to be regretted tbat other interesting points about 
covenants cannot be elaborated in proportion to tlie pleasure 
to be derived from following them out. But as man; of 
these points have never been presented to the courts, it vroiild 
seem clear that their occurrence even to the practitioner 
vould be too infrequent to warrant their treatment in a 
book ;^-especi ally as it is thought that the principles al- 
ready discussed must be the basis for settling any new mat- 
ter. One of the most interesting of these points is whether 
a covenant can be executed to run with land hitherto to be 
acquired. This has been partially considered by the courts 
end the running endorsed in at least two cases, in the matter 
of the running of a benefit in Nat, Bk. of Dover y. S«^ar, 
39 N. J. L. 173; and in the matter of the running of a 
burden in Lewis v. Qollner, 129 N. T. 227. The latter case 
was in equity, however, where there should be no doubt of 
the running of either the benefit or the burden of certain 
covenants, provided the court has reason to enforce thenu 
See Chapter XI. 

On principle it will be apparent that the capacity to run, 
would depend upon the ability to grant the property in 
f uturo, with which the covenant ia to run, as it has been con- 
cluded in Chapter IX that for any covenant to run there 
must be the passing of property at the time of the creation. 
Of course the original parties could contract to seD any land^ 
and if the contract was concluded, either by the original con- 
tracting parties, or by assignees of the contract, that partic- 
ular contract when carried out would carry the covenant. 
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But this is not ezactlj what is meant. What is meant is 
wbetber the covenant can be made now to attach to land in 
futuro and then run. As bj the Common Law land could 
not be granted in futnro (see any work on real property), 
covenants could probably not be executed to run in future 
with fees. But as easements could be granted in futuro, 
there seems no reason why party-wall covenants could not be 
executed when the easement in futuro is granted, to run 
when the easement passes. And so of any covenant which 
runs with easements. But the reader must work it out for 
himself when occasion arises. 

Another matter whidi has been almost entirely omitted is 
the operation of powers in connection with the running of 
covenants with fees. Powers were discussed in connection 
with covenants in leases, however, and very probably any 
principle involved in their operation upon corenanta run- 
ning with fees is there covered. 

But the two large subjects frequently treated fully in law 
books on any subject, and omitted here, are Election of Rem- 
edies and Damages; and their systematic and separata 
statement might save the investigator some time. But to do 
so in the case of the former would be to rehearse the book ; 
and to do BO in the case of the latter has seemed unadvisahle. 
With regard to damages, it will be seen that the question when 
applied to covenants is merely the question of damages upon 
the breach of a simple contract. It involves no more nor less 
the peculiarities of damages in breach of contracts, and had 
best be investigated in some work on that subject. There 
are probably more cases of covenants than of other contracts 
where the amount of damages is immaterial, the question 
being the existence of a right, and in actions to enforce this 
right, nominal damages are all that is to be expected; but 
these cases will be apparent on their presentation in prac- 
tice. 

With regard to the election of remedies, it will be noted 
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that it has all along been urged that in law there is only one 
remedj for the right created as a covenant, and that is to 
flue upon it as an ordinary covenant. When to regard the 
right as an easement or some other form of law affording^ 
a different remedy can only be intelligently stated by re- 
viewing the preceding chapters, and then a statement might 
be misleading. In equity there seems more room for choice 
in cases where the covenant may be regarded either as a 
covenant or as an equitable easement; but as may be drawn 
from the discussion in Chapter X, Section 5, this alternative 
is possible only where the courts probably have misunder- 
stood the origin of both rights and so have allowed them 
both, 

The real occasion for the election of remedies is when the 
matter of the covenant is such that it may be regarded either 
8fl a running covenant or an equitable money charge. Sut 
even here there should be little embarrassment after the 
status of the law with regard to each is examined. It would 
arise chiefly in cases of rent granted, or party-wall agree- 
ments; and would amount practically to deciding whether 
to sue at law or in equity; and that would involve no novel 
questions. The law on the whole question has been discussed 
more or less fully in the preceding chapters ; and the practice 
in the sense of procedure in addition to being a local ques- 
tion, has not been embraced in the subject matter of this 
work. 

Indeed, it has been sought to explain the principles of 
covenants which must underlie their use in every condition ; 
and it is thought that if these principles have been carefully 
examined, there will be little difficulty in determining how 
they must be applied and when to apply them. If it has been 
proven, as it was attempted, that covenants are peculiar crea- 
tions of the Common Law, and run with land as a result 
of their nature long since developed, practice ia an imim- 
portant matter from its very simplicity. 
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Sut practice in its true sense of the proper appUcation of 
legal principles has constituted a very important part of t^is 
work. The law of running covenants, like the law of deeds 
or the law of declared trusts, comes down to the question 
whether 'there ever was, in the case at hand, such a covenant 
That is to say, whether the covenant was properly created. 
That is a matter of practice, a matter of conveyancing ; and 
that the author has attempted to treat thoroughly. An 
epitome of instructions to that end, therefore, may well be 
the best conclusion of the wort. 

In fine, to draw a covenant that would be thoroughly good, 
it is best of course to avoid those points that have caused the 
law the most trouble. If possible, let there be something of 
corporeal hereditament to pass; and if not that, have no 
doubt that there is an expressly granted incorporeal heredita- 
ment. Mention the heirs, executors, administrators, and 
asaigDB of both parties, and erpreas that it shall run with 
the land. Let the covenant concern the use or enjoyment 
of both pieces, and if it be a restrictive covenant state that 
it shall last until its usefulness is ended. Then let the deed 
be made an indentnre and let the grantor and the grantee 
both sign it with their seals. 
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APPENDIX A. 

FORM I. 

FOBU FOB AN AOBBBMBNT AB TO THE BUILDIITO AITS BEFAIBIirQ 

OF A PABTT-WALL IN A DEED OBANTINO ONE OF THH 

ADJOININO PIECES OF PBOPBBTT UPON 

WHICH THB WAU. IS TO BBST. 

State of , 

Coun^ of 

Tliis indeotare, executed this day of y 

19. . ., by and between A. B., of the City of , 

County of , and State of , party of 

the firat part, and C. D., of the City of , County 

of , and State of , party of the second 

part, WitneBseth: That whereas the party of the first part 
is seised and possessed in his own right of a certain lot or 

parcel of land, situated in the City of , County 

of , and Stat« of , and designated 

on the map of said city as Lots in Slock : 

And whereas the party of the first part haa agreed to seU 
to the party of the second part, and the party of the second 
part haa agreed to buy from the party of the first part out of 
the lafid above designated the certain portion or lot herein- 
after described: 

Now, therefore, in consideration of dollars 

($ ), lawful money of the United States, in hand paid 

to the party of the first part by the party of the second part, 
the party of the first part does grant, bargain, sell, enfeoff, 
and confirm unto the party of the second part and hia heirs 

all tJiat lot or parcel of land situated in the City of , 

County of , and State of , designated 

on the plan of said city as Lot in Block , and 

more particularly described as follows:. 
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(Here insert nietee and bounds.) Being a part of the laud 
of the party of the first part designated above, together with 
all and singular the hereditaments and appurtenances, rights, 
or covenants, thereunto belonging or in anjwaye appertain- 
ing: 

To have and to hold unto the said C. D. and his heirs, to 
the use of the said C. D. and his heirs, in fee-simple forever. 

And the party of the first part, for himself, his heirs, 
executors and administrators, covenants -with the party of 
the second part, his heirs, and assigns (for title). 

And the party of the first part, for himself, his heirs, 
executors, administrators, and assigns, covenants with the 
party of the second part, his heirs and assigns, that if at any 
time the party of the second part, his heirs, or assigns, should 
wish to build upon said above conveyed parcel of ground so 
that one of the walls of said building shall rest, half upon 
said granted land, and half upon the ground now remaining 
to the party of the first part, if at that time unbuilt upon, 
he or they shall be at liberty to do so ; and may erect said 

wall, not to exceed inches in thickness or 

feet in height, and said wall shall be a party-wall: and if at 
any time the party of the first part, his heirs, or assigns, shall 
use said party-wall as a wall sustaining a building on his or 
their land, that he or they will, at the time of first so using 
the wall, pay unto the then owner of the adjoining building 
supported by the wall one-half the cost of the party-wall to 
the extent that it is thus used. 

And the party of the second part, for himself, his heirs, 
executors, administrators, and assigns, covenants with the 
party of the first part, his heirs and assigns, that if at any 
time the party of the first part, his heirs, or assigns should 
desire to erect such a party-wall he or they shall be at liberty 
to do so; and if at any time the party of the second part, 
his heirs or assigns, should desire to use the party-wall so 
built, he or they will, at the time of first so using the wall, 



pay to the then awaer of the adjoining building aapported 
hy the wall, half the cost of the wall to the extent so used. 

And each party, for himself, his heirs and assigns, cove- 
nants with the other party, his heirs, executore, adtninistra- 
tora and assigns, that if ever such a wall shall be erected, the 
owner of the above indicated adjoining lot may use it on the 
aforesaid terms at any time, and that the wall may be re- 
paired whenever necessary at the joint expense of the adjoin- 
ing owners using it ; and that it may be raised to any extent 
commensurate with the safety of the building on the said 
adjoining lot, for the use of any of the parties using, on the 
same conditions on which it was originally erected. 

Witness our hands and seals this the day of 



A. B. (Seal) 
C. D. (Seal) 



Dower should be released according to the local statutes 
regulating its release in the ordinary conveyance. 
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FORM IL 

FOBU FOB AIT AaBBEMENT AS TO THE BUIIDIITO Aim BEPAIBIira 

OF A PABTT-WAI.L, EXECUTED AS A SPE0IA2. IK8TBU- 

MBNT BY TWO ADJOINING LOT OWNEBS, WHEBB 

ITS CEEATION IS NOT CONGDBBBKT 

WITH THE CONVETAHOB OF 

EITHEB LOT. 

State of , 

County of 

This indenture, executed this day of , 

19 ... , by and between A. B., of the City of , 

County of , and State of , party of 
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the firflt part, and C. D., of the City of , Comity 

of , and State of , party of the second 

part, Witnesseth: 

That whereas the party of the first pert is seised and 
possessed in his own right of a certain lot or parcel of land, 

situated in tJie City of , County of , 

and State of , and designated on the map of 

said city as Lot in Block , fronting 

feet on the side of Street in said city, 

while the East ( ?) side line of said lot rons back in a straight 
line feet from said street : 

And whereas the party of the second part is seised and 
X>08BeBaed, in his own right, of another certain lot or parcel 
of land in aaid city, designated on the map of said city as 

Lot in Block , fronting feet on the 

said side of said Street, and adjoining 

the aforedescribed lot of the party of the first part, that is 
to say, the West ( t) side line of said lot of the party of tiie 
second part being coincident with the East ( !) side line of 
the said lot of the party of the first part, for a distance of 
feet from the said street: 

And whereas it is desired by both parties to this instrument 
that at any time a wall may be built upon the dividing line 
between the said lots, to be a party-wall, resting equally on 
each lot, and to be the supporting wall on one side for a 
building or buildings on each lot : 

Now, therefore, in consideration of the covenants of the 
party of the second part hereinafter made and expressed, 
and one dollar in hand paid to the party of the first part by 
the party of the second part, the party of the first part hereby 
grants unto the party of the second part, his heirs and assigns, 
as a right appurtenant to the said lot of the party of the 
second part, the right to go to and fro upon the said lot of 
the party of the first part, and to carry servants and any 
materials, in any way necessary for the building of aaid walL 



1/ Google 



APPBKDIX. 371 

'Ajid likewise the party of the second part in coiLsideratton 
of the covenants of the party of the first part, hepeinafter 
expressed, and one dollar in hand paid to the party of the 
second part by the party of the first part, does hereby grant 
unto the party of the first part, his heirs, and aBsigns, as a 
Tight appurtenant unto the said lot of the party of the first 
part, a Bimilar right or easement on or over the said lot of 
the party of the second part. 

And each party, for himself, his heirs, executors, admin- 
istrators and assigns, covenants with the oliier party, his 
heirs and assigns ^at either party, his heirs or assigns, first 
desiring to build such a wall, may do so at his own expense, 
and that the other party, his heirs, or assigns, who shall desire 
to use said wall for a support to a building, may do so, pay- 
ing to the then owner of the building already supported by 
the wall one-half the cost of the wall to the extent so used. 

And each party, for himself, his heirs, executors, admin- 
istrators and assigns, covenanta with the other party, his 
heirs and assigns, that if he or they shall so use the wall as 
a later btiilder Hum the other party, he or tJiey will at the 
time of so using the wall, pay to the then owner of the build- 
ing first supported by the wall, one-half the cost of the wall 
to the extent so used : and that the said wall, if built, may 
be repaired whenever necessary at the joint expense of the 
adjoining owners using it; and that it may be raised to any 
extent commensurate with the safety of the building on the 
lot other than that of which the owner desires to raise the 
wall, <m the same conditions on which it was originally 
erected. 

Witness our hands and seals this the day of 

19... 

A. B. (Seal) 

Witness: C. D. (SeaL) 



1/ Google 



372 APPENDIX. 

There may be doubt in any locality whether there may be 
dower against euch an easement as is here granted. It is a 
somewhat different question from the question whether there 
may be dower in such an easement ; and even about that there 
may be some doubt The wording of Blackstone and Little- 
ton, on account of their use of general words, very probably 
warrants dower. But Cooley, II Bl. Com. 132, n, 23, limita 
the language of Blackstone, though citing Buckeridge y. 
Ingram, 2 Yee. Jr. 664. In that case the iUaster of the Bolls, 
Sir Richard Pepper Arden, decided that the right to cut land 
along a water way in working upon the water way and keep- 
ing it up, was property in which there might be dower, ac- 
cording to Co. Lit. 32a. 

Dower should therefore be released in malting the above 
party-wall agreement. 



APPENDIX B. 

QBNBRAI, rOBU FOB AHT COVEWANT IN A DBSD IHTBHDBD TO 

BUN WITH I^ND IH WHICH AN ACTIVE OOVENAMT 

18 GIVEN FOB THE GBANTOB, AND A 

NEGATIVE COVENANT BOB 

THE OBANTEB. 

State of Alabama, 
County of Jefferson. 

This indenture, made the day of , 

19 . . . , by and between A. B., of the County of Jefferson and 
State of Alabama, party of the first part, and C. D., of the 
County of Jefferson and State of Alabama, party of the 
second part, Witnesseth : 

That whereas the party of the first part is seised and 
possessed of a certain lot or parcel of land in the county 
aforesaid, containing three acres, more or less, lying in the 
S. E. quarter of the S. E. quarter of Section 29, Township 
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17 SoQth, Eange 2 West, fronting 400 feet on the sooth aide 

of the Macadamized road, known as the Koad, 

and running hack of even width 300 feet perpendicularly 
thereto: 

And whereaa the said party of the firEit part has agreed to 
sell to the party of the second part a certain portion of the 
said parcel of gronnd, that is to say, the east 100 feet front- 
ing on said road, running back of equal width through l^e 
property, and the party of the second part has agreed to 
purohaae the same from the party of the first part : 

Now, therefore, the party of the first part for and in con- 
sideration of two thousand dollars (92,000), lawful money 
of the United States in hand paid him by said parly of the 
second part, receipt of which is hereby acknowledged, haa 
granted, bargained, sold and conveyed, and by these presents 
does grant, bargain, sell and convey to the said party of the 
second part and his heirs the said property above described, 
more particularly described as follows : (Here insert metea 
and bounds.) 

Together with all and singular tbe hereditaments and 
appurtenances thereto belonging or in anyways appertaining. 

To have and to hold unto the said party of the second part 
and his heirs to the sole and only proper use of Uie party of 
the second part and his heirs in fee-simple forever. 

And the party of the first part;, for himself, his heirs, 
executors and administrators, does covenant with the party 
of the second part, his heirs, executors, administrators and 
assigns (for title). 

And the party of the first part, for himself, his heirs^ 
executors and administrators, does covenant with the party 
of the second part, his heirs, executors, administrators and 
assigns that whereas there now exists upon die remaining 
portion of the said land owned by the party of the first part, 
a valuable overflowing, or Artesian well, from which pipes 
ran carrying water to the parcel of t&nd hereby conveyed, 

/7 
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he and the said par^ of the first part, his heirs and aasigns, 
will keep the said well clean, and the pipes over hia said 
TeuLaining land open, so that the party of the second part, his 
heirs, or assigns may receive water, as long as there shall be 
no public water main along said road fronting said properties. 

And the part^ of the second part, for himself, his heirs, 
and assigns, does covenant with the party of the first part, 
his heirs, executors, administrators, and assigns, that so long- 
as the land now retained by the party of the first part shall 
be used for residence parpoees only, the said party of the 
second port, his heirs and assigns, will use the parcel of land 
herein granted for residence purposes only. 

Witness their hands and seals, this the day of 



A. B. (Seal) 
C. D. (SeaL) 



Dower should be released according to the local statutes 
regulating its release in the ordinary conveyance. 
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